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THE 


HE Proprietor of the following 

| ſheets is very ſenſible that they will, 
at firſt, appear in public under ſome 
diſadvantage without the Author's name; 
but having (before he put them to the preſs) 
prevailed on ſome gentlemen of known judg- 
ment to read them in manuſcript, who (with- _ 
out conſulting together) were unanimous in 
the approbation of them, he no longer he- 
ſitated to riſque the expence upon the merits 
of the collection; to which he was alſo in- 
: duced by ſeveral other reaſons, 


: Firh, There are but a few books of Re- 
ports of Caſes in Chancery; inſomuch that, 
before the publication of Mr. Vernon's, a 
gentleman muſt have attended that bar many 
years before he could, with juſtice to his 
clients, venture to give advice in Er" 
matters of difficulty. 


5 "> Soma. "Thoſe Reports i in „ dich 
have been publiſhed, are moſtly ſhort notes 
of the ſtate of the caſe, and the decree, 
e = (often 


pp 


5 (often without any reaſon b and one 8 
or both of theſe frequently imperfect; ſo | 

that the reader muſt be a perſon of good 1 
experience in his profeſſion, and muſt afford 

more than ordinary attentien and conſider- 

ation to many of them, to enable him rightly _ 3 

to underſtand their tendency, and ſo to make 

the proper uſe of them: but in this our col-, J 


leQion it is hoped the caſes are fully and 
truly ſtated, and the arguments of counſel > 
and the reaſons given by the Court for 
making the decree are reported pretty much 
at large; as was the method of Mr. Plow- = 
den, Lord Vaughan and ſome others, in the = = 
common law, and is done in ſome few inn 
Chancery; particularly in the three ſelect 
caſes, vid. The Duke of Norfolk's and two 
more. And here it may be proper to ob- 
ſerve, that before the deteimination of that 
great caſe of the perpetuities “, almoſt all 
the great lawyers in England were of opinion 
7 againſt the point, as it was determined: 
but + fince that time the whole profeſſion 
ſeems to concur with that determination. 
To what can this be attributed ſo naturally 
as to the printing that caſe, and the argu- 
LE ments at large, whereby men had leiſure 
| RT. 7 to diſcern which were the arguments of art, 
15 and which of common ſenſe? 
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. * See the opinions of the counſel, and the arguments 2 the 
three chief judges in that caſe. 


© + See the caſe of Lamb and 1 7 in limes ond Salkeld, | 
5 . & M. and many other caſes ſince of the like nature. 


* 


Thirdy, 


— 


PREFACE. 


Thirdh, The caſes here collutiad's are wt a 
very late date; therefore, if they be well 
taken, we have the authority of Lord Coke, 
concurring with reaſons too plain to mention, 
that they muſt be the moſt uſeful. 


- Pavel; They have hong Colin three 


or four) decreed by Lord Talbot, whofe emi- 
nent virtues and abilities were fo ſerviceable 
to his Prince and uſeful to his country, that 
the loſs of him would have been reckoned 
a public calamity at leaſt for one generation, 
if he had not (by a felicity peculiar to the 
reign in which he flouriſhed) happened to 


have left his equal behind him. But we 
leave that topic to ſome abler pen; pane- 


gyric, how juſt ſoever, being neither our 
talent, nor preſent purpoſe; which is only 


to make ſome apology for publiſhing an ano- 
nymous work: and after what we have offer= 


5 ed, we hope the Caſes themſelves, upon the 
peruſal of them, will more effectually anſwer 


| this end. 
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PREFAGE 


TO THIS 


THIRD EDITION. 
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well known to have been taken from 
the notes of Mr. Forrefter, a gen- 
tleman of conſiderable eminence in the pro- 
feſſion in his time; and though originally 
publiſhed under no inconſiderable diſadvant- 
age, without the ſanction of the author's 
name, has notwithſtanding, from the mo- 
ment it firſt met the public eye, been held 
in high eſtimation for the deciſions con- 
tained in it, (many being upon points the 
| moſt important) the diſtinguiſhed ability of 
the judge who pronounced them, and the 
accuracy with which they have been com- 


— 


municated to poſterity. 


T H E following collection of caſen is 


* 


| Theſe reports having of late become diffi- 
cult to be procured, a new edition of them was 
called for; in preparing which, the principal 
object has been to authenticate the correctneſs 
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Preface to this Third Edition. 


of the ſeveral caſes reported, by references to, 


and an examination of them, as they are 
found to be ſtated in the regiſter's books. 
In making this reſearch, the editor expe- 


rienced the diſappointment of not n ales | 
with ſome of the caſes; but they are few in 


number, and poſſibly may exiſt er different 


names, or different dates. Of thoſe which 


he has met with, he can take upon himſelf 


to ſay, their ſtatement in the report 1s cor- 


rect, correſponding in all material reſpects 
with that in the record, or authority con- 


. 


ſulted. 


— 


In various pages of theſe reports, caſes are 


found to be cited by both the bar, and the 
court, in ſupport and confirmation of the ar- 
guments of the one, and deciſions of the 
other; and many of thoſe are cited, without 
any allufion to their correſpondent proper- 


ties, compared with the caſes then imme 
diately under diſcuſſion. It occurted there- 


fore to the editor, that to ſubjoin a conciſe 
ſtatement of he leading circumſtances of ſo 


many of the cited caſes as are found to be un- 
explained, and appear to have poſſeſſed weight 


in the judgment given by the Court, upon 


the points to which they reſpectively apply, 


might prove not unacceptable ; ſuch method 


having for its object the conveniency of the 
reader; to aſſiſt his judgment at the moment, 


by demonſtrating to him at once the force 


and application of the cited caſes, witheut 


the labour of a reference for that informa. 


tion to the ſeveral authorities containing 


| them: at all events he conceived, Tat no 


2 Seat 


„ by 


| Preface to 7515 7 bird Edition. 


zreat inconvenience could poſſibly reſult 


from the inſertion of ſuch additional mat- 


ter. 


| Since the original publication of theſe re- 
ports, many deciſions have been pronounced, 
operating in their conſequences either in affirm- 


ance, or denial of ſeveral of the caſes herein 
conſidered. Thoſe, the editor has endea- 
voured to collect, and to arrange in an or- 
der calculated to ſhew the times in which 
they were ſucceſſively determined; and in 
many inſtances, where the importance of the 
ſubject ſeemed to require it, he has been in- 
duced to mention their principles, and ge- 
neral tendency. The original text (except 


in caſes of manifeſt error) has been left en- 


. tire; the pages have been preſerved. 


With theſe obſervations, it only remains 


for the editor to expreſs his hopes, that, 


however preſumptuous he may have been in 
the taſk which he has undertaken, or evi- 


dent his defect in the execution of it, no 
Injury has been offered by him to the merit 
of the original work, which, he truſts, his 
interference will be found not to have in 
any degree diminiſhed or impaired. 
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Alphabetically diſpoſed in ſuch a Double 
Oraer, as that the Caſes may be found 
by the Names of either of Plaintiffs or 


Defendants. : 


N. B. Where pts follows" the firlt Name, it 3 th wet 
the Plaintiff ; where and, it is the Name of the "ay | 
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DAMS v. Cole ©; Page 168 
\ Arnham and Coke 35 
Aſhton v. Aſhton <- =— _ 152 
| Aſhton and Harvey „ 212 
— General 1 v. Scott . 1386 
Baker and Galley = 3 — 199 
Bank of England and . „ 
Barbuit's Caſe pen ” 281 
Barker and Rudge — 8 124 
Beckwith and Ibbetſonn „ 157 
Bellamy v. Burrow - - 97 
Black & al and Moor - = , 226 
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A Table of the Names of the Cafes. 


Bliſſett an Chapman — Page 145 | 
Boſanquett v. Daſhwood = e 
Boſville nd Lord Glenorchy „„ - 
Bradley D. Powell — — — „„ 193 
Bromhall v. Wilbraham „ * 274 
Brown v. Selwin & contra — — 248 
C. 
calverley RE Micklethwaite OC | 
Carleton and Lowther = 2 n 
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Colvile and Stapleton - - 202 
Comyns and Sir John e — 164 
Cook v. Arnaa m „„ 
Cotterell v. Purchaſe 3 - 61 
Cotton and Scarth — — 198 
Cray v. Rooke. „ - 153 
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bl, Fox and Lady Laneſborough — = 262 
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-- Geltey v. . 


Glenorchy (Lord of) v. Boſville | 


Gifford v. Manley 


Hatton D. Nicholl 


Harvey v. Sir Edward Deſboyerie and others 
Heard v. Stanford _ | | 
| Hebblethwaite v. Cartwright 
Hervey v. Aſhton 
Hide and Stephens 


Hines and Proof 
Hole and Thomas 


Hopkins v. Hopkins 
Hunter v. Maccray 
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Jones v. Marſh 
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4 7 able of the Names of the 2 


Lechmere v. Lady Lechmere 5 Page 90 1 
Lowther v. Carleton . „ 


Lutkins v. Leigg . 
Lutwyche v. Lutwyche — - 


Lyne ex parte a Le - — 143 


M. 


Maccray and Huo ter - > 
Mallabar v. Mallabar 1 5 


Manſell v. Manſel!— — 
Marſh and Jones | - _ POL. 
Menzey v. Walker = > 
Micklethwaite v. Calverley, Ge. * 
Moor v. Black & al' 

Morrice v. The Bank of England and others 


Powell and Bradley 1 3 . 5 
Prince and Upton 4 5 
Proof v. Hines 4 5 


R. 
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A Table of the Names of the Caſes. * 


Roles. Relt- i if: = Page 189 
2368 
Rooke and Cray = . - 153 


Rogers v. Rogers 


Rudge v. Baker FC 124 
8. 

Sabbarton v. Sabbartoen 35, 245 
Savage v. Taylor = ff... 
Scarth v. Cotton — 198 
Scott and Attorney General — — 138 
Selwin and Brown — 5 - 


Stanford and Heard 5 
Stapleton v. Colvile - i 5 


Stephens v. Hyde <= = 27 
Stephens v. Stephens = — = 
Streatfield v. Streatfield += - 176 
. 1 \ 

Tanner v. Morſe | - - | T 
Thomas v. Hole = 3 

| Upton v. Printe 8 7 
Walker and Menzey - : SOL 72 
Warrington v. Norton 184 


Wilbraham and Bromh all! - 274 


Willis and Tyte ä _ 


1 | 
Withers and King . 117 
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5. 1. 4+ in note (i) after Evans v. Ne rend 2 Burr. 
_ | 1570. : p 
9. I. 7. in ao (c) after the words * and conſequent= 85 
708 by” read © will confider, 8c.” “ 
80. |, 5. in note (y) for Hampſhire v. Pence read 
"93 Hampſbire v. Pierce. 2 
80. I. 4. in note (p) for Which v. Litchfild read Utrich 
v. Litchfield. 


8 | 166. 1, 3. in note (a) for Sale v. Thornton cond Salvin v. 
| Thornton. 
171. 1. 18. in note (5) for Hay. ed. read Hargrave s at 
- ? 183. I. 2. in note (g) for directed read proceeded, 
201. Il. 1. in note (i) for Galby read ally. 
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Term. 8. Michaelis I 


7 Geo. II. 


10 Col CANCELLARIE. 


WJ 


Thee © verſus, Willie Caſe 1. 
5 Dec. 


Gage Tyte deviſed his lands, Cc. to his „ 1..:c. 


wife Jane for life, remainder to his ſon Henry jands io J. 
for life, remainder to his fon George and his his wife for 


heirs for ever; and if he died without heirs, then life, then to 


to his two e Katherine and Jane. 


and Herring, Cro. Jac. 415. was cited, to prove 
that where a deviſe is to one and his heirs, and if 
he die without heirs, remainder over to another, daughters K. 


his ſo H. for 
life, then to 

his ſon G. and 
F be queſtion was“ Whether George 1 a fee- his keirs for 
ſimple, or only eſtate-tail? And the cafe of Webb ever; it he 
died without 

heirs, then to 

his two 


| who is or may be the deviſee's heir at law, ſuch li- and L. This 


ſtrued an intail, and not a fee, in order to let in 
the remainder: man: but where the ſecond limita- 


* 


mitation ſhall be good; and the firſt limitation con- wil 8. 
in or, 


tion is to a ſtranger, it is merely void, and TRE firſt 


limitation | is a tee-ſimple. * 


Lord Chancellor. In this calk George took only x) 
an eſftate-tail, The difference which has been taken 
is right; and the reaſon of it is, that in the latter 

caſe there is no intent appearing to make the words 

carry any other ſenſe than what they import at law; 


but in the former, it is impoſſible that the deviſee 
1 | ſhould 


pres ” - 


— Pane momma 


. 5 De Term. 8. Mich. 1733. 


ſhould die et an heir while the reminders. 

man or his iſſue continue: and therefore the gene- 

rality of the word c irs ſhall be reſtrained to beirs of 

| the body; ſince the teſtator could not but know, 

that the deviſee could not die without an heir while 
the remainder-man, or any of his ve, continued. 


3 Mod. 123. (a) 


ae . Jbe Counteſs of F errers ates Farl Fe errers. | 


\NE of the points in this caſe was to this 5 | 
effect: 1 


Intereſt for | 5 
60 be count dowager of * was, by ſettle- 
profits of an ment and will of net Hate huſband earl Robert, in- 


eſtate, is ne- | 
ver decreed: in what caſes of an annuity or rent- charge; intereſt may be de- . 


erced or not; and for what reaſon ? (6 | 
ritled | 


| a) 1 Koll. Reo. 398, 299, 436. 3 Bub. 192, 192, 8. P. 
adjudged, and a diverſity taken by the whole court when a 
r=:mainder is limited to a collateral ET when to a 


mere firanger. Allen v. Spendleve, 2 Eg, Caf. Abr. 305. 
Parker v. Thatcher, 3 Lev. 70. Nottiußham v. Jennings, 
1 P. Mill. 23. Aitsrney General v. Gill, 2 P. Will. 369. 
Tiiburgh v. Barbut, 1 Ve. BY. where in a deviſe to one and 
his heirs, and if he died without heirs, remainder to his half 
brother, the deviſe was held a fee, and the remainder void, 
this being a deviſe over to a firanger, as the law conſiders. - 
him, and who could not in any wiſe inherit as heir to his 
brother (the firſt deviſee). 3 Att. 617. S. C. - H. and 
admitted in e Dunham, Dug Na, Ae gan 
Griffiths, Cowp. 234. Temuc-e Ag, 12285 8 834 
( Tie queſtion, “ Whether the arrears peas an annuity or 
rent- charge are to be paid with intereſt,“ is in ſome degree 
diſcretionary in the court upon ee tion of circumſtan- 
ces,.and circumſtances of weight are, when creditors cannot 
be paid their debts, if arrears are paid with intereſt, or 
when the payment of intereſt impoſes an bardſhip upon an 
heir at law. Aorris v. Dillingham, 2 Veſ. 176. So the rule 
of the court for allowing intereſt for arrears of a een is 
| not 


I Curia Cancellariae. 
titled to a jointure eſtate of 1000 J. per ann. but was 
kept out of poſſeſſion by earl Waſhington, the ſon of 


earl Robert by a former venter, and ſhe now infiſted 


upon the arrears and intereſt from the time of her 
| huſband's death; comparing it to the caſe of ar- 
rears of an annuity, or a rent-charge, which are de- 
creed to be paid with intereſt. 


Tord Chancellor, The arrears of an annuity or 
rent- charge are never decreed to be paid with in- 
tereſt, but where the ſum is certain and fixed; and 
alſo where there is either a clauſe of entry, or nomine 
paænæ, or ſome penalty upon the grantor, which he 
muſt undergo, if the grantee ſued at law, and which 
would oblige him to come into this court for relief; 
v hich the court will not grant but upon equal terms; 


and thoſe can be no other but decreeing the grantor 


to pay the arrears, with intereſt for the time, during 


which the payment was with-held : but intereſt for. 


the rents and profits of an eſtate was never decreed 
yet, the ſum being intirely uncertain. And though 
it may be ſaid, that the lady is intitled to an eſtate 

of 1000/. per ann. yet that is not ſufficiently cer- 
| tain; being only the perception of the profits of an 
eſtate, which are not to be paid at any one certain 
time, but only as the tenants of the land bring 
them in; ſome at one time, ſome at another, 


. — 


not general, but the court will expect a ſpecial caſe to be 
made for that, as the being obliged to borrow money, and 


to pay intereſt for it, in which, as well as in the caſe of an 
_ annuity given by way of maintenance, the court will allow 
Intereſt from a reaſonable time, and that, whether the an- 


nuity is charged upon a real eſtate, without any power of 


2 Vg. 662. Anon. | 
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De Term. S. Mich. 1733. 


3 


| Caſe 3. . | 3 
14 Decemb. Micklethwaite v. Calverly and Baker. 
1735. . 2” . 
| Where the FFUHE plaintiff filed his bill in this cauſe, to 
teſtator had which the defendant Baker pleaded ; and before 


pleaded to a the plea came on to be argued, the defendant died; 


3 _ the plaintiff revived, and now the ſaid plea came to 
the plea was be argued: But the Lord Chancellor was of opinion, 


argued, the that it could not be argued; but that the defendant's 


executor may repreſentative mult plead de novo. 
plead de novo: „ 5 | 
for the frit 


can not be N. B. The reaſon ſeems to be, becauſe the re- 


argued now. preſentative may have a plea to defend him without 


denying the merits; for if an executor or admini- 
ſtrator can truly plead plene adminiſtravit upon a 
ſcire facias at law (which muſt always iſſue in ſuch 


caſe) the execution can only be de bonis teſtatoris 
But the anſwer of the teſtator, 
in a court of equity, will bind the executor who has 


quando acciderint. 


aſſets, 
Caſe 4. Lord Glenorchy verſus Boſville. 


A. (+ IIR Thomas Perſball deviſes all his real eſtate to his 
lands to his ſiſter Anne Perſhall and Robert Boſville, and their 


filter B. and heirs and aſſigns, upon truſt, that till his grand-daugh- 
C. and their * 7 a Wc | 
ter Arabella“ Perſhall marry or die, to receive the rents 


heirs and 


aſſizns, upon and profits thereof, and out of it to pay her 1001. a 


truit, that year for her maintenance; and as to the reſidue, 


until his to pay his debts and legacies; and aſter the pay- 
grand- ment thereof, then in truſt for his ſaid grand-daugh- 


daughter D. 
Mould marry 


ceive the pro- at the time of ſuch marriage be of the age of twenty- 
fits, and one, or upwards; or if under the age of twenty- 


thereout to | 3 8 | | 
pay ner 1007, Ohe, and ſuch marriage be with the conſent of her 
a year for 1 ; 
her mainie- ſaid eſtate with all convenient ſpeed after ſuch 


MANCE me marriage, to the uſe of the ſaid Arabella for life, 
| to s * 7 
FRONT without impeachment of waſte, voluntary waſte in 


pay debts 


and legacies. houſes 
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ter; and upon further truſt, that if ſhe lived to 
or die, to re- marry a proteſtant of the church of England, and 


aunt, the ſaid Anne Perſpall; then to convey the 
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bouſes e ercepted; remainder, after her death, to her After pay- 


hufband for life; remainder to the iſſue of hes body, ment thereof, 
with feveral remainders over; and upon furt ther 4 75 - 50 
ti ad . 


truſt, that if the ſaid Arabella Perſball die un- and vn 
married, then to the uſe of the ſaid Anne Perſball further truſt, 
for life; remainder to the ſon of his other grand- that if te 


daughter Frances Ireland in tail; remainder to Mr. lived to marry 
a proteſtant 


Bofville, the defendant, for life; remainder to his f the church 
fiiſt and other ſons; remainder to the teſtator's right of Fac land, 
heirs; and upon further truſt, that if his grand- and at the 


daughter marry not according to the directions of time of ſuch 
marriage 


his will, then, upon ſuch marriage, to convey the p of he 
ſald eſtate to truſtees; as to one molety thereof, to age of 
the uſe of the ſaid Arabella for life, remainder to twenty-one 
truſtees to preſerve contingent remainders; remain- 9 upwards, 


. or if under 
der to her firſt and every other ſon, being a proteſ- n. Song 


tant, with ſeveral remainders over; and as to the ſuch mar- 
other moiety, to his daughter Ireland” s ſon, in like riage be with 


manner. the conſent 
of the ſaid 


B. then to convey, with all convenient ſpeed, after ſuch marriage, to the 
uſe of the ſaid D. for life, ſans wafte, voluntary waſte in 3 exce pt- 
ed; remainder to her huſband for life; remainder to the iſſue of her body, 
with remainders over; and upon further truſt, that if the ſaid D. die unmar- 
ried, then to the uſe of B. for life; remainder to the ſon of his other grand- 
daughter E. in tail; remainder to the defendant C. remainder to his firſt and 
other ſons; remainder to 4's right heirs; and upon further truſt, that if D. 
marry not according to the will, then upon ſuch marriage to convey to truſtees, 
as to one moiety to the uſe of D. for life, then to truitees to preſerve contin- 
gent remainders: remainder to her rſt and every other ſon, being a proteſtant, 
with remainders over; and as to the other moiety, to the ſon of his daughter 
E. in like manner. A. dies, O. attains her full age; and upon a treaty of 
marriage with F. applies to B. and C. for a conveyance to herleif for life; re- 
mainder to her intended huſband for life; remainder to the iſſue of her body: 
B. executes ſuch conveyance, but C, refuſes; D. ſuffers a recovery of the 

whole to the uſe of herſelf in fee, and then marries F. who made a conſiderable 
| ſettlement upon her; the covenants to ſettle her eſtate upon huſband and wife; 
remainder to firſt, Oc. ſons in tail: remainder to ſurvivor of huſband and wife 
in fee. They bring a bill to compel C. to convey, Sc, decreed (not an 
eſtate tail to D.) but an eſtate for lite Jars waſte, ut ſupra, as being the intent 
of A. upon the will with remainders over in ſtrict ſettlement. 


%. 


Sir 2 Perſhall died in the year 1722, and (5) 
Mrs. dratelta . in 1723, attained her full 
5 age : 
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age: and upon a treaty of marriage in 1720, ſhe 
applies to the truſtees for a conveyance of the 
eſtate ro herſelf for life; remainder to her intend- 
ed huſband for life, remainder to the iſſue of her 
body; and ſuch conveyance was executed by one of 
the truſtees: but Mr. Boſville, the other truſtee, 
who was alſo a remainder-man, refuſed to convey. 
However, ſhe having by this conveyance a. legal 
eſtate tail in one moiety, and an equitable eſtate tail 
in the other moiety, ſuffered a recovery to the uſe 
of herſelf in fee, and in 1730, married the plaintiff, 
the Lord Glenorchy, who made a conſiderable ſettle- 
ment upon her; and as to her own eſtate, ſhe co- 
venanted to ſettle it upon the Lord Glenorchy and 
herſelf for life; remainder to the firft and every 
other ſon of the marriage in tail male; and upon 
failure of ſuch iſſue, to the ſurvivor of the ſaid huſ- 
band and wife in fee. 8 | 


The bill was to have a conveyance of the moiety 
of the ſaid truſt eſtate from Mr. Bojville, to ſuch 
uſes as are limited by her in the ſaid covenant: 
And the principal queſtion was, whether under the 
ſaid will the Lady Glenorchy was tenant for life or in 
tail? Upon which two other queſtions aroſe, \v:z. 
firſt, whether the words in the will, in an imnnge- 
diate deviſe of a legal ellate, would have carried an 
eſtate tail? ſecondly, it fo, whether the court will 
make any difference between a legal title, and a 
truſt eſtate executory ? = Es 


Lord Chancellor. I ſhould upon the firſt queſtion 
make no difficulty of determining it an eſtate tail, 
had this been an immediate deviſe; but when you 
apply to this court for the carrying a trult eſtate 
into execution, the doubt is, whether we ſhall not 
vary from the rules of law to follow the teſtator's in- 
tent? which will alſo bring on another queſtion, 
what is the teſtator's intent in the preſent eaſe 


Upon the ſecond queſtion, it was argved for the 
plaintiffs, that the Lady Glenorchy was, under this 


II. Curia Cancellariæ. 5 | 0 


will, intitled to an eſtate tail in equity: : for, this 
court puts the ſame conſtruction upon limitations of 
cruſts in equity, as the law does upon legal eſtates, 5 | 
and that to prevent confuſion. This do*trine 1+ lady X | 
down with the ſtrongeſt reaſons by the Earl of Not- 
tingham (a) in the Duke of No r/olk's caſe; and the 
authority of Baile verſus 'oleman, 2 Vern. 670, (6) 
where a truſt to one for life, remainder to the heirs 
male ot his body, is held an eſtate tail, has never 
yet been queſtioned. So it is held in Legat and. 
| Sewell's cale, 2 Vern. 55 1, (but more fully (c) re- 
ported in Abr. Eg. Ca. 494.) where money was given. 
to be laid out in land to one for life, and aller his 
deceaſe, to his heirs male, and the heirs male of the 
body of every ſuch heir male, ſeverally and ſucceſ- 
| ſively one after another; and a caſe being made for 
the opinion of the judges, as of a legal eſtate, they 
certified it to be an eſtate tail (4). So in the caſe of 
Bagſhaw v. Downes, or Lag ſhaw v. Spencer, at the Rolls, 
Hill. 6 G. 2. an executory truſt was directed to the 
judges for their opinion as a legal eſtate, Upon the 
| ſamereaſon do ce//ui que truſs (e) levy fines and ſuffer 
| recoveries, which are held good in this court. In- 
deed, in marriage articles, if they covenant to ſettle 


(a) Sled Caf. in Chanc. f. 
(b) 1 P. Fill. 140. S. C. Ng 
(e) 1 P. Will. 87 8 


(d) Held by three judges againſt one, to be an eſtate tail, 
Tracy F, difſentiog, holding it to be but an eftate for lite, 
* P, Mill. 87, 


(e) Clifferd v. Albley, 1 Cha. Cal, 268. - Saliſbury v. Pag- 
got, ibid. 278 North v. Chanipernon, 2 Cha. Caf. 63. 1 PLA 
13. 1 P. Fill. gt. Cruiſe upon Fines 187 —190, but re- 
coveries of this kind on Oper te on the truſt eſmite whereof 
they are ſuffered, and the equitable remainder expeRant 

_ thereon; and do not affect any legal eſtate; ſo that a legal 
5 remainder cannot re bound by an equitable recovery. Ro- 
binſon v. Cumming, 167. P. Salvin v. Thornton cited 
Brown's Caſ. in Chanc. 73. CEhapland v. Smith, Brown's 
Caf. in Chanc. 75. S. P. 2 Conan, a 04. Cruiſe upon Re- 
| coveries, 2397 249-1 TY "OO 
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to the huſband for life, remainder to the heirs f 
their two bodies, this court will decree a conveyance 
in ſtrict ſettlement, if any of the parties (a) apply 
kere; bec-uſe the children are looked upon as pur- 
chaſcrs: but in a will it is otherwiſe; they take 


through the bounty of the teſtator, and in ſuch. 


words as he gives it. 


It was farther inſiſted for the plaintiffs, that the 
words iſue of her body, would make a difference 
from all other cafes; for, in the ſta ute de donts, 
which created intails, it is ſaid to he a proper word 
for that purpoſe, and is uſed no leſs than ten times 
in that ſtatute; for this the authority of King and 
Melling, (6) 1 Vent. 214, 225, and the reaſon there 
given, cannot be conteſted ; which is alſo an au- 
thority in the principal caſe : for, there it is held, 
that to one for lite, with a power to make a jointure, 
is much ſtronger to ſhew the intent of the teſtator, 


than the words withour impeachment of waſte, To 


A. for life, remainder to the iſſue of her body, and 
for want of ſuch iſſue, remainder over, was held an 


eſtate tail in the court of exchequer, in the caſe of 


W iliams verſus Tempſen, about three or four years 
ago. Anderſ. 86. To one for life, remainder to the 
children of his body, is an intail. So in Wyld's caſe, 
6 Co. 16, and Sweetopple (c) verſus Bindon, 2 Vern. 


It 


536. 8 


a 
— 


* N —_ a — 


(a) Trevor v. Trevor, 1 P. Will. 622. Honor v. Honor 
ed. 125. Weſt v. Eriſey, 2 P. Will. 340. . ; 


(5 Where one deviſing lands to A. for life, remainder to 


bis iflue male by his ſecond wife, it was adjudged an eſtate 


tail in A. end that his recovery barred all the remainders. 
Vid. alſo 1 Vent. 230. 1 Mod. 54. Love and N ynabam' s 

Caſe. | . | 
(e) A deviſed 300 l. to be laid out in land, and ſettled to 
the uſe of her daughter and her children, and if ſhe died 
without iſſue, to go over; and ſhe married B. and bad a child 
by bim, and ſhe and the child being dead, and the money 
: not 
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It was farther argued, that if the remainder in this EB, 
caſe to the iſſue be conſtrued to be words of pur- ; 
chaſe, they muſt be attended with the greateſt ab- 
ſurdity : for, in what manner can the iſſue take? 

All the ſons, daughters, and grand children are 
iſſue; and if they take as purchaſers, they muſt be 
jointenants, or tenants in common, and that for life 
only, 2 Vern. 545. (a) Which conſtruction can 
never be agreeable to the teſtator's intent; and 
whatever eſtate was given in the firſt part of the 
will, yet the words, "ol for want of ſuch iſſue, then, 
Kc. will give the plaintiff an eſtate tail, according 
to the caſes of Langley verſus Baldwyn, () and Shaw _ 
and Weigh, Eq. Caf. Abr. 184. Pl. 28, 29. It was alſo 
far ther urged, that from the face of the whole will, 
and by comparing this clauſe with the other, it ap- 
pears, that the teſtator intended the plaintiff, the 
Lady Glenorchy, ſhould take an eſtate tail; and that 
the ſeveral clauſes in a will are to be rakes together, 
and make but one conveyance ; and that it was a 
proper a gument to prove the intention of the party 
from the different penning of the ſeveral clauſes. 


— 


not 123d-oot; "on a- bill: being* krought: by #8. the 
_ decreed to be conſidered. as land, and the plaintiff to be 
tenant by the curteſy. 1 5 | _— 


(a) Cook v. Cook. 


(2) Was a cafe referred out of chancery to the jung s of 
the common pleas during the time of Lord Trevor's preſiding 
in that court, where there was a deviſe to A. tor life with = 
out waſte, with a power for him tome a jointure, te- 
mainder to his frſt, ſecond, and fo to his fixth ſon (and no 
further) after which followed the words, (if A, {hould die 
without iſſue male of his body, then to B. in fee); and in 

that caſe it was reſolved by all the judges of E. 
there being no limitation beyond the fixta ſon, and tor that 
there might be a ſeventh and ſubſequent ſons to take, (but 
ſtill to take as iſſue and heirs of the body of A. in tail by 
deſcent and not purchtc) the court held the words, “ in 
caſe A. thould die without iſſue male of his body,“ did, in a 
will, mike an eſtate tail, vid. allo, Atorney General v. Sutton, 


ZE Hil 758. 
The 


' 
: 
' 
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The perſon who drew the will knew how to convey, 
either by words of limication or purchaſe, where 
there was occaſion for it; for, where he limits the 
eſtate to Mrs. Ireland, it is in ſtrict ſettlement by 

roper words of purchaſe; and ſo, where he limits 
it to the Lady Glenorchy, in caſe ſhe had married a 
papiſt. But farther, to ſhew he well underſtood the 
doctrine of conveyances, when he limits by words of 


_ purchaſe to ſons not in e, he has put in truſtees, 


to preſerve contingent remainders; which he would 
certainly have done in this cale, bad he intended the 
Lady Glenorchy an eſtate for life only. EE 


For the defendant-it was argued, that though, in 
the conſtruction of wills in this court, uſes and truſts 
are to be governed by the ſame rules as legal eſtates, 
and that there is but little difference between uſes and 
truſts executed and legal eftates; yet truſts execu- 
tory, (a) are by no means under the ſame conſide- 
ration, In the caſes of Legat verius Sewell, and 
Baile verſus Coleman, the judges were divided in 
their opinions; and ſince that time there is an ex- 

reſs authority for the defendant. In the caſe of 


Papillon verſus Voyce, (b) Hill. 5 G. 2. So likewiſe 


in the caſe of the Attorney General verſus Young, in 
the court of Exchequer : and the caſe of Leonard v. 


Earl 


eons 
* — 


—— 


(a) But in the caſe of Barſhaw v. Spencer 1 Veſ. 142, 
Lord Hardwicke ſtrongly expretles his doubts of there being 
any difference between truſts executed and execu ory, and 
ſeems to intimate that this diſt:nction has never been efta- 


bliſhed by any direct reſolution, though ſaid arguends. 


(3) A. deviſed 10, oo0 l. to truilces in truſt to be laid out 


in lands and to be ſettled on B. for life, without waſte, re- 


mainder to truſtees and their heirs for the lite of Z to ſup- 
port contingent remainders, with a power to B. to make a 
Jointure, remainder to the heirs of the body of B. remain= 
ders over, and by the ſame will deviſes lands to B. to the 
ſame. uſes, and dies leaving C. executor. B. ſues C. the 

executor for the deeds relating to the lands that are in his 
hands, and to have the money laid out in lands to, be ſettled, 


Dee read 
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Earl of Suſſex, (a) 2 Vern. 526, as alſo in the caſe 
of Brampſton verſus Kinaſton, heard at the Rol's in 
June 1728. where an eſtate w's given to be ſettled 
upon his grand-child for her liſe; remainder to the 
iſſue of her body: and when ſhe applied to have an 
eſtate tail conveved to her, ſhe was decreed an eſtate 
for life only. And ro {hew that this court is not 
tied up to the rules of law in cales of executory truſts, 
the caſe of the +arl of Stam/ord verſus Sir John Ho- 
bart, concerning Serjeant Maynard” s will was cited, 
(4) where an eſtate was given to truſtees, to convey 
one moiety to Sir John Hobart for gy years, in caſe. 
he ſhovld ſo long live, with {cveral .emainders over; 
and this court decreed the Maſter ſhoul. ſettle the 
conveyance according to the letter of the will; but 
upon exceptions to che Maſter's report, November 
19, 1709. it was ordered that Proper eſtates ſhould 


— — — — 


Decreed by the Mater of the Rolls that B. had but an eſtate 
for life in the lands, and ſo not entitled to the deeds, but 
that they were to be brought into court, and that the lands 
to be bought with the money were to be ſettled on B. for 
lite, remainder to his firſt, Sc ſon. But by Lord Chance. 
King, B. was decreed to have an eſtate tail in the lands de- 
viſed, and conſequently to be intitled to the deeds relatin 

thereto ; though as to the lands being purchaſed, that being 
executory, and in the power of the court, B. was to be but 
tenant for life, with remainder to his firlt, &c. fon. 2 P. 
Will. 471. And vide the note at the end of the caſe, 


(a) In which cafe H. deviſes lands to truſtees to pay debts 
and legacies, and then to ſettle the remainder on her ſon B. 
and the heirs of his body, remainder over; and dire#ts that 
ſpecial care ſhould * be taken in the ſettlement, that it fhauid 
never be in the power of her ſon ta doch the intail; decreed 
the ſon ſhould be only tenant for life without impeachment 
of waite, and thould not have an eſtate tail conveyed to 
him, 

It is cable that Lad Talbet had this caſe in view when 
be determined Glenorchy v. Beſuille, but in the former it was 
clear that the teltairiX intended her ton ſhould take an eſtate 
for life only. 


| (5) See this caſe more cally Rated in  Bagshaw v. Spencer, 
i 7. 149. And in Hearne” s TR Ina Remainders, ed. 4. 
169—1 73 | 


be 


11 
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be made to ſupport the bun indes, that the teſta- 
tor's intent might not be fruſtrated; and this reſo- 


lution was affirmed in the Houte of Lords. So in 


all matters executory, this court endeavours to find 
the intent of the parties, and lets it prevail againſt 
the rules of law. In marriage ſettlements it was 
never doubted but that this court would carry any 


words into ſtrict ſettlement, if the intent of the par- 


ties was ſuch; and ſo held in the caſe of He verius 
Eriſey, (a) in the Houſe of Lords; and in that of 
Trevor verſus Trevor, Abr. Eq. Ca. 387. and the 
ſame rules will prevail in all caſes executory, whe- 
ther wills or articles. Beſides, the preſent caſe is 
very much like chat of marriage articles: the teſta- 
tor had all along the marriage ot his grand- daughter 
in view, and intended this will as no more than 
heads or directions for the truſtees in what manner 


he would have it ſettled; and ſo it remains to be 


carried into execution by the aid of this court. 


Then as to the word iflue, it is mites a word 


of limitation, ſometimes of purchaſe. There is a 


caſe mentioned in # y/d's caſe, 6 Co. 16. where to 
one and kis children, is held to be ai. eſtate tail; yer, 
had it been % one for life, remainder to his children, 
there can be no doubt but that it had been a bare 
eſtate for life. And as to the objection, that the 
iſſue, if purchaſcrs, are to take jointly and for life 
only, Why ſhall it not be as in caſes where the li- 
mitation is to the firſt and every other ſon? And 


4. 


(a) Ante 6. The court mad Aiflinguiſhed thoſe caſes _ 
from cafes ariſing upon wills, and determined them to be 
eſtates for lives upon three grounds; firſt, becauſe they are 
upon valuable conſideration; ſecondly, becauſe they are to 
be carried into execution againſt the parents; thi:dly, that 


if the party took. an eſtate tail, the uſes would be defeated, 


and, conſequently, the children put completely into the 
power of their parents. — It is otherwiſe (ſays Lord Har- 
court, in Baile v. Coleman) in the caſe of wills, which have 
not been conſtrued upon the ſame * 


| where- 
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words were expreſs. 
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. where-ever- beirs of the Body are held to be words of 


purchaſe, they are conltrued to the firſt and every 
other ſon, F. | 3 


To make an eſtate- tail ariſe by implication upon 


the words, and for want of ſuch iſſue, has been cited 
the caſe of Langley and Baldwyn, 1 Eg. Caſ. Abr. 


185. But there is the caſe of Bamfield (a) verſus 


Popbam, 2 Vern. 427, 449. for the defendant : ſo 
the caſe of Loddington and me, 3 Lev. (b) 431. 
and that of Backhouſe and Wells, 1 Eg. Caf. Abr. 184. 
Beſides, it is a general rule, that where an eſtate 


is to be raiſed by implication, (c) it muſt be a ne- 
ceſſary and inevitable implication, and ſuch as 


that the words can have no other conſtruction what- 


ſoever ; and in the preſent caſe, there is the word 


iſſue mentioned before; ſo that theſe Iaſt words muſt 
relate to the iſſue before mentioned : Whereas in the 


—— 8 


— 


(a) In which caſe a deviſe was to A. for life, remainder 
to his iſſue, and if he died without iflue, then to another, 
yet reſolved that A. had an eſtate for life only, in regard the 


() Determined Hil. 12 Ann, B. R. during the time that 


Lord Macclesfield preſided there, where the caſe was, that . 
ſeiſed in fee deviſed the premiſes to B. to hold to him for the 


term of his natural life only, without impeachment of waſte; 
and from and after his deceaſe, to the iſſue male of his body, 


and to the heirs males of ſuch iſſue male; and for want of 
ſuch iſſue, remainder over: and it was adjudged that B. 


took but an eſtate for life, the eſtate being given to him for 


life only, and there was a limitation afterwards to the heirs 


male of his iſſue, which was a deſcription of the perſon who 
was to take the eftate tail, 5 J En 


(e) In the caſe of Robinſon v. Robinſon, 1 Burr. 44. the 


caſes upon this ſubjeCt are collected. Yide alſo Allanſon , "ne 
_ Clitherow, 1 Veſ. 24. Lethieullier v. Tracy, 3 Att. 784. 

Evans v. Aſiley, 1570. From all which caſes it ſeems, that 
in the conſtruction of words of this kind to effectuate the 
general manifeſt intention of the teſtator, will be the aim of 
- courts both of law and equity, and conſequently conſider 
_ the raiſing eſtates by implication as depending upon ſuch im- 


plication being neceſſary to effeRuate that intention. 


cale 
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5 caſe of Langley and Baldwyn, the limitation is to ſix 
Wi ſons only; then come the words, and for want of 
1 i ue; which words could not have relation to any 
i | (10) thing before mentioned. . / 


l The Lord Chancellor had taken time to adviſe, 
and -to have the opinion of the Judges upon this 
caſe: And the ſame coming now again to be argued 
1 upon the ſame points that had been before the late 
{ Lord Chancellor, 8 | 


* 
- 


| | It was inſiſted by the plaintiff's counſel, that the 
| = Lady Glenorchy's marrying a proteſtant of the church 
1 of England, at or after the age of twenty-one, or if 
7. under that age, marrying ſach an one with her 

Y aunt's, or in caſe ſhe was dead, with the other truf- 
5 tces' conſent, was a condition precedent; which, 
| when performed, would give her an eſtate tail. — 

That this intent appeared ſrom the different pen- 
$ | ning of the ſeveral clauſes in this will; for, it pro- 
3 vides, in caſe ſhe ſhould not marry ſuch a perſon as 
N J is before deſcribed, that ſhe ſhould have but a moiety 

#£ for life, and truſtees are appointed to preſerve con- 

tingent remainders; none of which are injoined in 

caſe ſhe ſhould marry a proteſtant of the church of 


we: England; which ſhews a difference was intended in 
Xx caſe of performance and non-performance of the 
11 condition, Then conſidering it as a legal deviſe, 
is no doubt but that a deviſe to one and the iſſue of 
© 1 "8 his body will make an eſtate tail; and fo it was 
$1 8 held in the cafe of King verſus Melling, 1 Vent. 214, 1 
$3 225. notwithſtanding the proviſo there, impowering © Wl 
3s the deviſce to make a jointure': So if in this caſe 8 
[ . the land itſelf had been deviſed to the Lady Gle- 
1 norchy, it would have made an intail at law; and 
there is no difference between an intail of a legal 
1 eſtate and of an equitable one. Myld's caſe, 6 Co. 
88 16. Deviſe to a man and his children, who had 


then two children alive, the deviſee took but for 
life; but in King verſus Melling, 1 Vent. 214, 225. 
Lord Hale ſaid, that had there been no children 
8 5 ; living, 


In Curia Cuncellaric. 


living, in that caſe of Hyld, it would have been an 
eſtate tail; though children be not ſo ſtrong a word 
as iſſue; which in many ſtatutes, particularly the 
ſtatute de donis, takes in all the children. In Shel- 
ley's caſe, 1 Co. it is ſaid, that if there be a gift to 
one for life, be it by deed or will, and afterwards 
comes a gift to the heirs of his body, it is an intail; 
otherwiſe indeed, if the limitation be to he heirs 
male of ſuch heir male, as in Archer's caſe, 1 Co. 
there it would make but an eſtate for life; becauſe 

the limitation there is grafted upon the word heirs. 


So in the caſe of Backbouſe and Hells, (a) in B. R. 


1712. 1 Ef. Caſ. abr. 184. the deviſee took but for life, 
the limitation being there grafted upon the word 
iſſue; which for that reaſon was taken to be only a 
deſczyption of the perſon in that caſe; but in Cozen's 
| caſe, Owen 29. and in Langley verſus Baldwyn, I Eg. 
Caf. Abr. 185. the eſtate tail was raiſed by implica- 


tion; which ſhews that an eſtate tail may paſs not 
only by expreſs words, but by implication alſo. In 


King and Melling the Lord Hale ſaid upon WYyld's 
caſe, that had it been to the children of che body, 
it would have paſſed an intail; and yet none of 
_ thoſe caſes ſeem ſo ſtrong as the preſent. So in the 
caſe of Cook verſus Cook, 2 Vern. 545. it is ſaid, that 


a deviſe to one and his children, if there be no chil- 


_ dren living, will be an eſtate tail. 


* 8 —_— 
— 


| a) | In this caſe there was 2 limitation to one for life only, 
and after his deceaſe to the ue male of his body, and to the 


heirs male of the bodies of ſuch iſſue: and here beſides the re- 


ſpective word only, the limitation was to iſſue male, with 
words of limitation grafted thereon. And it is to be ob- 
ſerved, that the word /e itfelf, even unattended with any 


| _ engrafted words of limitation, is often a word of purchaſe, 


where the word heirs, (or even heir, in the ſingular number) 


is not. And in this caſe, Lord Chancellor Parker obſerved, 


that if the words heirs male had been uſed inftead of 1Jue 
male, the operation of the law would have been too ſtrong 
for tae teltator, LED | = AE 


The 


(11). 


II 


(12) 
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The exception of waſte is next to be conſidered ; 


and had it not been for that, this would clearly have 


paſſed an intail ; but this exception varies not the 
caſc: For here the eftates muſt disjoin (according 
to Bowles's cafe, 11 Co.) to let in the huſband's 
eſtate, which muſt intervene between her eſtate and 
that of her iſſue; and the power of committing 
waſte (voluntary waſte in houſes excepted) was given 
only ro make her diſpuniſhable of waſte during the 
time ſhe ſhould be tenant ſor life only; which ſhe 
muſt be until her huſband's death, by reaſon of the 
remainder to him; but not at all to reſtrain the 
eſtate, which the words of the will give her, which 
is plainly an eſtate tail. The adding the words, 
without impeachment of waſte, can alter nothing; for 
if ſhe was tenant in tail, ſhe had already in her that 
power which theſe words would give her; and the 
expreſſing the power which was already in her, 
could no more abridge her eſtate (according to 
the maxim of expreſſio eorum, Ec.) than the power of 
making the jointure did in King and Melling's caſe. 
In Langley and Baldwyn's caſe there were the ſame 


words as here; and in that of Shaw and Weigh, or 
Sparrow verſus Shaw, Abr. Eg. Ca. 184. which went | 
up to the Houſe of Lords, the prohibition went not 


only to voluntary but to all manner of waſte, and 
yet there it was decreed to be an eſtate tail; which 
was a much ſtronger implication, to make the ſiſter 

to be but tenant for life, than any in the preſent 
calc, And in Baile and Coleman's caſe, 2 Vern, 670. 
an eſtate tail was decreed by the Lord Harcourt, 
notwithſtanding the power of leaſing given to 

Chriſtopher Baile : Nor can the other words, voluntary 
wajte in houſes exce ted, carry the implication farther 

than the former; ſince this court will often reſtrain a 
tenant for life without impeachment of waſte from 
committing waſte, notwithſtanding his power; as 
was declared by the Earl of Nottingham in Williams 
and Daye's caſe, 2 Ch. Ca. 32. who there ſaid, that he 


would {top the pulling down of houſes, or defacing ; 


a ſcat, by tenant in tail, after poſſibility of iſſue ex- 
. 3 2 5 | tinct, 
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tinct, or by tenant for life, though diſpuniſhable of 
waſte by expreſs grant or by truſt; and the like has 
been ſince done in the caſe of Vane verſus Lord Bar- 
nard, (a) 2 Vern. 732. By comparing this with 
the other clauſes of this will, it appears plainly that 
the teſtator did not intend the Lady Glenor by a leſs 
_ eſtate than to the other deviſees; but that his deſign 
was to prefer her and her iſſue to that of Mrs. Fran- 
ces Ireland, though Frances was dead at the time of 
the will; and that her ſon, who could expect no 
more favour than his mother could, had ſhe been 
living, ſhould not have an immediate eſtate tail, and 
ſo a greater eſtate than ſhe who was intended to be 
moſt preferred. It is plain the teſtator well knew 
the difference between giving an eſtate for life and 
an eſtate tail, by the different wording of the clauſes 
of this will: In that, whereby he deviſes the re- 
 mainder to Mr. Beſville, theſe words are purpoſely 
omitted; and in others he gives the Lady Glenorchy 
ſeveral eſtates, according to her marrying ſuch or 
ſuch perſons, proteſtants or papiſts; and conſe= 
quently he muſt be thought to have intended her a 
greater eſtate upon her performing than upon her 
not performing the condition. If therefore theſe 
words would create an eſtate tail at law, the con- 
| ſtruction will be the ſame here, - ſince a court of 
equity ought to go farther than the courts of 


law; as was held by Lord Cowper in the cafe of Le- 


gat and Sewell, 2 Vern. 551. 1 Eg. Caf. Abr. 395. and 
was alſo held by Lord Harcourt in the caſe of Baile 


and Coleman, 2 Vern, 670. where he takes a difference 
between caſes ariſing upon wills, and caſes ariſing 
upon marriage articles; where the perſons being 


— Oy = ————_ 


—_— 


(a) Bree. in - Chaves 8. C. Bikes f London v. N. bb, 1 P. 
Mill. 528. Sir H. Packington's Caſe, 3 Att. 215. Perrot 
v. Perrot, 3 Atk. 95. Ajton v. Afton, 1 Veſ. 264. Chamber 
lain v. Dummer, 1 Bro. Cha. Rep. 166, Earl Bathurſt . 

Burden, Gs Cha. Rep. 64. 
C a 
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all purchaſers, the agreement 1s to be carried into 
ſtricter execution than in the caſe of a will; where 
the parties being but volunteers, the words muſt be 
taken as you find them. The ſame is held totidem 
verbis in the caſe of Sweetapple verſus Bindon, 2 Vern, 
£36. where it is ſaid, that in a deviſe, all being vo- 
lunteers, the deviſce's eſtate is not to be reſtrained; 
nor is there any argument to be drawn from this 
being an executory truſt, ſince the caſe of Baile 


verſus Coleman was ſuch, and looked upon as ſuch 
by the Lords C:wper and Harcourt, And the caſe 
of Leonard verſus Earl of Suſſex, 2 Vern. 5 26. is 8 


widely different from ours; for, there was an ex- 
preſs injunction that it ſhould be ſettled in ſuch 


manner as that the ſons ſhould never have it in 
their power to bar the iſſue, | — 


It was argued for the defendant by Mr. Attorney 
General, Mr. Verney, and Mr. Fazakerly, that the 


Lady Glenorchy could take but an eſtate for life; 


and they took a difference between the preſent caſe, 
being of an executory truſt, and thoſe of Cozens, and 


of Cock verſus Cook; which were legal eftates, and 
executed. The reſolution in Sonday's caſe, 9 Co. 
127. 6, which was likewiſe of a legal eſtate) was 


chiefly founded upon the proviſo, reſtraining the 
ſon or his iſſue from aliening ; which made the ar- 
gument that he was intended by the teſtator to be 


tenant in tail; ſince if he had been but tenant for 


life, the reſtraint had been vain and needleſs, In 
the caſe of Langley verſus Baldwyn, an eſtate tail 
was raiſed by implication upon the words, if he die 


without iſſue male; becaufe the deviſe extending no 


farther than the ſixth ſon, no ſon born after could 


have taken; but the heir at law muſt have been 


preferred : whereas his intent was to provide 


equally for all his ſons; and therefore the raiſing 
an eſtate tail by implication (beſides that it was in 
the caſe of a legal eſtate) was carrying the teſta- 


tor's intent Into execution. The caſe of King verſus 
Melliag has indeed gone very far ; but has always 
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_ creed but an eſtate for life. 
likewiſe from the caſes of i/þite verſus Thornborough, 


the obſervance of the teſtator's intent; 


In Curia | Cancellarie. 


which no court would ever go. 


In that of Sweet- 


ing to the contrary. And in Legat verius ewel, 


one judge was of opinion it was but an eſtate for 
life; and that caſe was afterwards agreed. 


T he difference which was inſiſted on in the for 


mer argument, and is ſtill ſtrongly relied on for the 
5 defendant, between legal eſtates and truſts executed, 
and truſts executory, is evident, and apprars plainly 


from the caſe of Leonard verſus Earl of Suſſex; where 


the words were much ſtronger to create an eſtate 
tall than they are here; but yet in that caſe the 
court declared, that it being a truſt executory, the 


proviſion ſhould be looked upon as ſtrong for the 


benefit of the iſſue, as if it had been in marriage ar- 
ticles; and that the teſtator's intent (appearing by 


the ſubſequent words, that none ſhould have power 
to dock the intail) ſhould be obſerved, therefore de- 
This difference appears 


2 Vern. 702. and Trevor verſus Trevor, Eg. Ca. Abr. 


387. and from that of Papillon verſus Joyce, Hil. 


5 G. 2, which is not diſtinguiſhable from our caſe, 


except that there were truſtees appointed in that 
caſe to preſerve contingent, remainders, which are 
not in this: but notwithſtanding that proviſion, 
the late Lord Chancellor declared in that caſe, that 
the limitation, had it been by act executed, would 
have created an eſtate tail; 


but that the truſt being 
executory, and to be carried into execution by the 
aſſiſtance of this court, hie would keep the parties to 
which plainly 
governs the preſent caſe; and by all thoſe it appears 
that the teſtator” s intent is as much to be obſerved 
e + - in 


been 1 upon as the ne plus ultra, beyond 
This appears from 
the reſolution in the caſe of Bactbonſe verſus Wells, 
where the party's intent prevailed againſt the doc- 
trine now inſiſted on: bur it is ſaid, the vord iſſue 
is always a word of limitation. 
apple verſus Bindon, the words did of themſelves 
carry an eſtate tail, and there was no intent appear- 


(15) 
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in caſes of ext cutory, as of marriage articles. If 
therefore the teſtator's intent is to be obſerved, and 
it 1 that no words which may have any operation are to 
1 be rejected, it plainly appears from this and the 
other clauſes of this will, that Sir Thomas Perſball 
intended this lady only an eſtate for life. It is true 
indeed, that the word ue in a will is generally a 
word of limitation, and creates an eſtate tail; but 
that is only where no intent appears to controul it: 
And in every claufe of this will, where he intends 
only an eſtate for life, he mentions the words for. 
life; and where he intends an eſtate tail, there is not 
a word mentioned of impeachment of waſte ; which 
ſhews he knew what he was doing when he inſerted 
this exception, and was not ignorant of the opera- 
tion theſe words would have on the ſeveral eſtates. 
And theſe words were, in the caſe of Loddington 
verſus Hme, 3 Lev. 431. taken to be a ſtrong im- 
plication of the teſtator's meaning to give but an 
eſlate for life, notwithſtanding the other words, 
which ſeemed to carry an intail. Nor is there any 
colour for what has been inſiſted on for the plaintiff, 
that the power of committing waſte, with the re- 
ſtraint of voluntary waſte in houſes, was deſigned 
only to attend on her eflate for life, till by her huſ- 
| band's death ſhe ſhould come to be tenant in tail; 
ſince no moe could be meant by it than to reſtrain 
her from defacing or pulling down houſes while ſhe 
was in her huſhand's power, the teſtator not know- 
ing who her huſband might be. This power of 
committing waſte has been compared to the power 
of leaſing in the caſe of Baile verſus Coleman, tho 
they are widely different; nor can it be compared 
to that of making a jointure in King and Melling's 
caſe: for, ſince tenant in tail cannot make a join- 
LY ture without a recovery, the power was as proper to 
(16) be annexed to an eltate tai} as to an eſtate for life; 
which was one of the reaſons of Lord Hale's opinion 
in that caſe. In our caſe, to ſerve the intent of re- 
ſtraint of waſte in houſes, ſhe muſt be decreed but. 
an eſtate for life; if it be an eſtate tail, ſhe will be 
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enabled to commit waſte in houſes as well as in all 


the other parts of the eſtate, notwithſtanding any 
reſtraint to the contrary : nor will the ane that 
has been given to this, that ſhe might be re- 


ſtraiped in this court, avail; fince no inſtance can 


be ſhewn where a tenanr in tail his been re- 


ſtrained from commiretng waſte. by injunction of 
this court. | 


[Lord Chancellor. That was refuſed; in Mr. Saville 8 


caſe of Yorkſhire ; who being an infant, and tenant _ 


© 


in tail in poſſeſſion, in a very bad fate of health, 
and not likely co live to full age, cut down by his 


guardian a great quantity of timber juſt before his 
death, to a very great value; the remainder- man 
applied here for an injunction to reſtrain — but 
could not prevail. 


The other biegen that Sir e Perfhall 
could never intend the Lady Gienoreby a leſs eſtate 
than the children of his other grand daughter Fran- 
ces Ireland, turns rather againſt the plaintiff ; for, 
the 1eſtator's intent was to provide for the Lady 
Glenorchy's chiluren, preferably to thoſe of Frances 


Ireland; and therefore he makes the lady herſelf 
bur tenant for life, and her children tenants in tail. 

Nor is any thing more common than to limit an 
eſtate for life only to the firſt taker; by which the 


intent of providing for children is better anſwered 
than if the firſt taker was made renant in tail : nor 


will there in this caſe follow the inconvenience 


that has been mentioned, by making the iſſue 


to be purchaſers, viz. that the iſſue mult take Jointly, 


and take eltates foi life only; for if iſſue be omen 


collectivum, as has been inſiſted for the plaintiff, 
why may it not be lo, as well where they take by 


purchaſe, as where thev take by limitation ? eſpe- 


cially where the teſtator's intent, that they ſhould 
take ſucceſſively, and by ſeniority of birth, is as 
well ſerved by els taking one way 08 the other? 


C3 | 5 And 


16 


67 
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And if the word ue (3) be tantamount to the word : 


heirs, as it has been agreed to be, they have an- 
ſwered themſelves. In the caſe of Burchet verſus 


| Durdant, (c) 2 Vent. 31'. and in 2 Lev. 232. by the 
name of James verſus Richardjon, the words heirs of 
the hedy were held to be words of purchaſe, by rea- 
' ſon of the words now living, which came juſt after, 
and yet were at the ſame time determined to carry 
an eatie tail, the ward heirs being nomen collefivum es 
And if ſo in caſe of a legal eſtate executed, much 
morc ought this conſtruction to hold here; this 
will being meant by the teſtator only as heads of a 
ſertlement to be made; and ſo may well be thought 
not to have been ſo accurate in the wording as if 


the convevance were then to have been drawn up 


w th :dvice of counſel, and all other aſſiſtances to 
make it formal. 


Lord Chancellor Talbot. Several obſervations 
| have been made on the different penning ot the ſe- 


ve al clauſes of this will, from which I think no in- 
ference can be drawn ; the teſtator having expieſſed 


himſelf variouſly in many if not in all of them. It 
is plain. that by the firſt part of this will he intended 
her but an eſtate for life till marriage; then comes 
the clauſe upon which the queſtion depends. But 
before I give any opinion of that, I muſt obſerve, 
tha! the tiuſtee has not done right; for nothing was 
do veſt till after her marrying a proteſtant: the truſ- 

tec theretore, by conveying, and enabling her to 
ſuffer a recovery before marriage, which has been 
done «ccordinglys. has done wrong. 


SW 


(46) With eſpe: to the operation of the 3 06 flue,” 


vide Backhouſe v Melis, 1 Eq. Caf. Abr. 184. pl. 27. Lod- 


dington v. Kime, 1 Raym. 203. Meure v. Acure, 2 gil. 


265 Alton v. von (<nted} 1 9 149- Geodlitle v. Otway, 1 
2 He. 6 5 


80 Goodright » v. White, 2 Bla. ew.” 10 10. Val. alſo 


Des Hiſen v. Beaumont. 1 P, Will. 229. | Frarne s "Contingent 
Remainders, 45 cuit. 319. 
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But the great queſtion | is, What eſtate ſhe wall 
take? And firſt, conſide ing it as a legal deviſe ex- 
ecuted, it is plain that the © limitation, with the 


power and reſtriction, carries an eſtate for life only; 
ſo likewiſe of the remainder to the huſband: but 


then. come the words, remainder to the iſſue of her 
body, upon which the queſtion ariſes : the word 
i ue does, ex vi termini, comprehend all the iſſuc; 


but ſometimes a teſtator may not intend it in fa 


large a ſenſe, as where there are children alive, Sc. 
That it may be a word of purchaſe 1s clear from the 
caſe of Backhouſe verſus Wells, and of limitation, by 
that of King verſus Melling; but that it may be both 
in the ſame will, has not, nor can be, proved. The 
word heirs is naturally a wor of limitation; (4) and 
when ſome other words exprefling the teſtator 's in- 
tent are added, it may be looked on as a word both 
of limitation and purchaſe in the ſame will; but 


ſhould the word iſue be ooked upon as both in the 


| ſame will, what a confuſion would it breed ! for the 
moment any iſſue was born, er any iſſue of that iſſue, 


they would all take. The queition then will be, 


Whether Sir Thomas Herſpall intended the Lady Gle- 


norchy's iſſue to take bv deſcent or by put chaſe ? If 
by purchaſe, they can take bur for life, and fo every 


Tue of that iſſur will take for life; which will make 


a tucceſſion ad infinitum, a perpetuity of eſtate for 


life. his inconvenience was the reaſon of Lord 


Hale's opinion in King and \elling's caſe, that the. 


limitation theie created an eſtate tail. Ir may be, 


the teſtator's intent is by this conſtruction rendered 


a little PreCarious ; but that is from the power of the 


law over men's eſtates, and to prevent confuſion, 


Reſtraint from waſte has been annexed to eſtates for 


lite, which have been afterwards conſtrued co be 


8 


— g” . 


(A4) But in What caſes words of limitation have been 
conſtrued words of purchate, Vid. Doe v. Laming, 2 Burr. 


1108. Bag ha- v. Spencer, 1 Fe. 147. and the cales 5 there 
Cited, 2 dib. 571. 8. C. 


„ 3 
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(18) 


(19) 
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eſtates tail. 1 do not ſay that where an expreſs eſtate . 


tail is deviſed, that the annexing a power inconſiſtent 


with it will defeat the eſtate : no, the power ſhall 
be void. But there the power is annexed to the 
eſtate for life, which ſhe took firſt; and therefore 1 
am rather inclined to think it ſtronger than King and 


Melling's caſe, where there was no mediate eſtate, as 


there is here to the huſband ; there, there was an 
immediate deviſe, here a mediate one: ſo the ap- 
plying this power to the eſtate for life carries no in- 


congruity with it. AS the caſe of King and Melling 
has never been ſhaken, and that of Shaw and Weigh, 


or Sparrow and Shaw, which went up to the Houſe 
of Lords, was ſtronger, I do not think that courts 
of equity ouzhr to go otherwiſe than the courts of 
law; and therefore am 1nclinable to think it an 


eſtate tail as it would be at law. | 


caſes of truſts executory, as this is, the teſtator's in- 


tent is to prevail over the ſtrength and legal hgnifi- 
cation of the words? I repeat it, I think in caſes of 


trulis executed or immediate deviſes, the conſtruc- 


tion of the courts of law and equity ovght to be the 
ſame ; for, there the teſtator does not ſuppoſe any 
other conveyance will be made: but in executory 


truſts he leaves ſomewhat to be done; the truſts to 
be executed in a more careful and more accurate 
manner. The caſe of Leonard and the Earl of 


Sufjex, had it been by act executed, would have 
been an eſtate tail, and the reſtraint had been void; 


but being an executory truſt, the court decreed ac- 
cording to the intent as it was found expreſſed in 


the will, which muſt now govern our conſtruction, 
And though all parties claiming under this will are 
volunteers, yet are they intitled to the aid of this 
court to direct their truſtees. I have already ſaid 
what I ſhould incline to, if this was an immediate 
deviſe; but as it is executory, and that ſuch con- 
ſtruction may be made as that the iſſve may take 


without any of the inconveniencies which were the 


foundation 


But there is another queſtion, viz. How far in 
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foundation of the reſolution in King and Melling's 
caſe; and that as the teſtator's intent is plain chat 


the iſſue ſhould take, the convevance, by being in 
the common form, vis. to the lady Glenorchy for 


life, remainder to her huſband the lord Glenorchy 
for life, remainder to their firſt and every other ſon, 


with a remainder to the daughters, will beſt ſerve 


the teſtator's intent. In rhe caſe of Ear! of Stam- 
ford and Sir Fohn Hobart, Dec. ig, i7cg, it appeared, 
that for want of truſtees to preſerve the contingent 
remainders, all the ules intended ing the will and in 
the act of parliament to take effect, might have 
been avoided; and therefore the Lord Cowper did, 
notwithſtanding the words of che act, upon great 
deliberation, inſert truſtees. In the caſe of Legat 
and Sewwell, the words, if in a ſettlement, would 
have made an eſtate tail; and in that of Baile and 
Coleman the execution was to be of the ſame cſtate 


he had in the truſt, which in coaſtruction of law. 
was an eſtate tail. Nor is the rule generally true, 


that in articles and executory truſts different con- 


ſtroctions are to be admitted; the late caſe of Pa- 


pillon and Voyce is directly againſt this; and it icems 
to me a very ſtrong authority for executing the in- 
tent in the one caſe as well as the other. (e) 


And fo decreed (f) the Lady Glenorchy but an 
eſtate for life, with remainder, &c. = 


Legg 


— * —— 1 . — 


y—_ 


(e) Vide all the principal caſes on limitations of this na- 
ture, collected and arranged by Mr Cx with the utmoſt 
accuracy and judgment, in his note (2) upon Bale v. Cleman, 

ſupra „„ | | 
() This caſe appears to have been decided upon the 
principle of a diſtinction exiſting between legal and equitable 
Hates, and between truſts executed and executory ; Lord Tal- 
bo: admitting the word “e ifſue” in a will to be as proper a 
word of limitation as © heirs of the body,“ and that he 
ſhould upon the firſt queſtion have made no difficulty of de- 
| CC N | rermining 
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Legg verſus Goldwire. 


N. B. By Lord Chancellor, where articles are en- 
tered into before marriage, and ſetilement made 


after marriage different from thoſe articles (as it by 


articles the eſtate was to be in ſtrict ſer: lement, and 


by the ſertlement the kuſband is made tenant in 


tail, whereby he hath it in his power to bar the iſſue) 


this court will ſet up the articles againſt the ſettle- 


ment: 


: > £3. * 7 Nen * Pi OSS SC 9 | TE” "I mY — _ I Ow — — . * a N r 


termining it an ate tail, had it been the caſe of an imme- 
diate deviſe. 
mediate deviſes, the conſtruction of the courts of law and 
equity ought to be the ſame, for there the teſtator did not 
ſuppoſe any other conveyance would be made; but in executory 
truſts he left ſomething to be done, the truſts 10 be executed 


He thought, in caſes of irufts executed, or im- 


in a more careful and accurate manner. But from ſeveral mo- 


dern caſes, it ſeems as if this diſtinct on no longer prevail- 
ed; that a court of equity is as much bound by poſitive rules 


and general maxims concerning property as a court of law 


is, and that whatever is ſufficient upon a deviſe to make an 5 


exception out of the rule holds as well in the caſe of a legal 


as in that of a truſt eſt ate that if a teſtator make uſe of 
legal phraſes and technical words only, the court are bound 
to underſtand them in the legal ſenſe, but that if he uſe 
other words which indiſputably diſcover his intention, and 
ſhe w to demonſtration that he did not mean what the techni- 


cal words import, that intention muſt prevail, and which 
rule is applicable only to the nature and operation of the 


_ eſtate or intereſt deviſed, and not to the conſtruction of the 
words 


that the intention of a teſtator, if contrary to the 
rules of law, can no more take effect in a court of equity 


than in a court of law; but if, on the contrary, the inten- 
tion be not contrary to law, a Court of common law 1s as 


much bound to conſtrue and effectuate that will, according 


to the intention of the teſtator, as a court of equity can be. 


Ga th v. Baluwin, 1 Fe. 646. 


Wright v. Ped. ſon, Ambl. 
Rep. 358. (but more particularly ſtated in Fearne's Contin— 
gent Remainders, 4th edit. 187.) Auften v. Taylor, Ambl, 
Rep. 376. Doe v. Lamang, 2 Burt. 1108. Hodgſon v. Am- 


Broſe, Bose. Rep. 340. Jones v. Mo gan, 1 Bro. Cha. Rep. 
200. However, tine dickingtion laid down by Lord Talbot, | 
| has 
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ment: (E) But where both n and andes 
are previous to the marriage, at a time when all 


parties are at liberty, the ſettlement differing from 


the articles will be taken as a new agreement be- 


tween them, and ſhall: controu! the articles. And 
altho? in the caſe of Weſt and Eriſey, (E Mich. 1726. 


in the court of Exchequer, and afterwards. in the 
| Houſe of Lords in 1727. the articles were made to 
controul the ſettlement made before marriage; yet 
that reſolution no ways contradicts the general rule; 
for in that caſe the ſettlement was expreſsly men- 
tioned to be made in purſuance and performance. (i) 


8 
—_—_— ——_— — " 2 — 
— — 


haas been admitted and acted upon in ſeveral preceding and 
ſubſequent caſes, affording ſubject matter for its application; 
and if, (in the words of Mr. Fearne) it ſhould be found that 
the Ain Aion is in its nature aſcertainable with ſufficient 
preciſion, and that it has in fact prevailed through a great 
majority of the moſt important and folemn deciſions, it re- 
mains to be ſubmitted to the wiſdom of our courts how far 


a profeſſed adherence to the ſame diſtinction may deſerve 


their attention, as tending to the eſtabliſhment of a ſyſtem 
or uniformity of doQrine that may keep queſtions of this 
nature within ſome probable limits of conſtruction. Fearne's 
_ Contingent Remainders, 4th edit. o. 167 to 221. where the 
propriety and reaſonableneſs of the diſtinction is ſupported 

with admirable perſpicuity, and conſiderable force of argu- 
ment, by that very accurate and learned author. 


(2) Streatfield v. Streatfield, poit. 176. Hart v. 2 | 


hu jt. 3 Ath. 371. 
(*) 3 Bro Parl. Caf. 327. gs a 
(i) So Honor v. Honor, 1 P. Will. 123 2 Vern. 658. S. C. 


Pariyn v. Roberts, Ambi. Kep. 31 5. Roberts en, 


1 V9. 238. 


The ——— doctrine upon this ſubject appears to be, tbat 
in the caſe of articles before marriage, containing limitations 


that would give the parents, or either of then, ſuch an eſtate 


tail as would enable the father alone during the coverture, or 
the ſurviving parent afterwards, to bar the iſJue of the mares 


: Fiage under a legal, ſettlement TUG the eſtate in the ſame 
| words, 
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of the ſaid marriage articles, whereby the intent ap- 


peared to be ſtill the fame as it was at the making 


the articles. 


— : — 


words, equity will rectify it, ard make a firic ſettlement A 


unleſs the iſſue is otherwiſe provided for than by the limit- 
ation to the heirs, Sc. or from other limitations or provi- 


ſions in other lands, it appears the parties knew and intend- 


ed the diſtinction. But that the court will not interfere, if 
boch articles and ſe tlement are made before marriage, un- 
leſs the ſettlement in that can be expreſſed to be made in 
pw ſuance of the a+ ticles; for the court will ſupple that the 


parties had altered heir intention wi þ reipect to the terms 


of the marriage; which they may do before the marriage, 


though not afterwards ; and that the ſettlement was made in 


purſuance of ſuch new agreements, and not of the articles. — 


But when it is ſaid to be made in purſuance of the A all 
room for ſuch a ſuppoſition is precluded 
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| Clare verſus Clare. DN Caſe 6. | 
e | | Mays. 


TIF ILLIAM Clare, poſſeſſed of a term of one thou- . Clare de- 


ſand years, by will dated April 13, 1706. deviſes viſes his term 


it to truſtees, in truſt for his ſon Thomas Clare for ſo of one thou 
many years of the term as he ſhould live, and after 
his death, in truſt for the iſſue male of his ſon Tho- fn T. C. for 
mas lawfully begotten, for ſo many years of the ſaid ſo many years 
unexpired term as ſuch iſſue male ſhould live; and ef the term 
when the iſſue male of his ſaid ſon Thomas ſhoul 
happen to be extinct, then in truſt for his ſecond ter his death 
ſon William for life; remainder in truſt for the iſſue in truſt for 
male of his ſaid ſon William, for ſo many years as the iſſue male 


ſand years, in 
truſt for his 


d 25 he ſhould 


live; and af- 


they ſhould happen to live; the eldeſt of ſuch iſſue Fall haves. 


ten, for ſo many years, &c. as ſuch iſſue male ſhould live; and when the iſſue 


male of 7 C. ſhould happen to be extinct, then in truſt for his ſecond ſon . 


for life, remainder in truſt for the iſſue male of V. for ſo many years as they 


ſhould happen to live; the eldeſt to be preferred before the youngeſt ; and after 


the death of and from the time his iſſue male ſhould happen to be extinct, 


then the premiſſes to deſcend and continue in the iſſue male of the name and fa- 
mily of the Hares, which ſhould be next of kin, for all the reſidue of the term; 
and made his fon 7 C. ſole executor and reſiduary legatee. The teſtator died, 


and T. C. died without iflue male. The reſidue of the term ſhall £0 to the re- 


preſentative of T. C. contrary to the will, in which there is a plain affectation 
of a perpetuity. op 


male 


. ®, 
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male to be preferred before the youngeſt; and after 

the death of the ſaid William Clare, and from the 
(22) time his iſſue male ſhould happen to be extinct, 
then that the premiſſes ſhould come, deſcend and 
continue in the iſſue male of the name and family of 

the Clares which ſhould be next of kin, for all the 

reſidue of the term; and made his fon Thomas ſole 
executor and reſiduary legatee. The teſtator died, 


and in the year 1718, Thomas died without having | 

had any iſſue male. The queſtion was, Whether the 1 

whole term did not veſt abſolutely in Thomas? and * 

whether the limitation over to William the ſecond T 

fon, after failure of iſſue male of Thomas, was not 15 

void-? PD | 1 5 

Mr. Attorney General and Mr. Fazakerley argued, 1 

that the limitation was good; for, that the whole W 

being veſted in the truſtees, Thomas the firſt ſon had X 

but a contingent 1ntereſt in ſo many years only as 5 

ſhould happen to be expired at his death, and no 3 

abſolute eſtate tail in the whole; as it muſt have 3 

1 been to prevent the limitation over to Villiam taking B 

”; Wi | place; then it muſt be the remainder in the truſt for — 

7 8 | the iſſue male of Thomas, which muſt avoid the li- 3H 

1 mitation over. Indeed the word iſue is in a will 15 

i ſometimes taken to be a word of limitation (though 
1 in a deed it can carry but an eſtate for life) in order 
' Bs to fulfil the teſtator's intent; but that intent muſt be 

3, plain and manifeſt, and the words not controlled by 

; | any other. This appears from Yyld's caſe, 6 Co. 
' = 16. where the words, after their deceaſe, made the 
bp . other words to be words not of limitation, but of 
$i purchaſe; and from the caſes of Papillon verſus 


$8 Vaoyce, and Lord Glenorchy and Bofville : (k) And 
| | the reaſon why, in many caſes, theſe words are de- 
4 BY | \ termined to carry an eſtate tail is, becauſe other- 
21 wiſe the teſtator's intent could never take place; 
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which was the reaſon of the reſolution in Ning and 
Melling's cale, 1 Vent. 214, 225. but no inference 
can be drawn from the caſe of freehold to that of 
leaſehold eſtates, which have been often differenced 
in this court. In the cafe of Peacock and Spooner, 
2 Vent. 195. the words were ſtronger than they are 
here; and yet the generality of them was reſtrain- 
ed, and they were conſtrued to be words of pur- 
chaſe. If then Thomas took but an eſtate for life, 
the remainder to his iſſue never taking place, muſt 
be looked upon as out of the queſtion ; which will 
let in the limitation to Milliam: and this is an eli- 
gible conſtruction in order to let in a proviſion for 
his family, and to follow his intent, which was, that 
his ſon ⸗Villiam ſhould take: nor is this intent 
controlled by any rule of law, the contingency 
happening within the compaſs of a life, viz. that of 
Thomas the elder ſon. And that ſuch conſtruction 
may well be made, appears from the caſe of Higgins 
verſus Dowler, (I) 2 Lern. 600. and from that of 
Brook and Taylor, Trin. 2 Geo. 2. in B. R. where 
there was a bequeſt of a perſonal eſtate to his wife, 
upon condition to give his three ſiſters 5 J. yearly 
for their lives; and after his wife's death, he gave 
the ſame to his daughter Mary Taylor, upon the 
ſame obligation to his ſiſters ; and after his daugh- 
ter's death, to the fruit of her body; and for want 
of ſuch fruit, to his brothers and ſiſters and their 
children then living : the opinion of the court 
was, that the limitation to the brothers and ſiſters 
was good; and yet had there been any fruit of the 
body, they muſt have taken an eſtate tail; but they 
never coming in /e, the ſecond limitation was al- 


2 


(1) A. demiſes lands for a long term in truſt for B. for 
life, then o his ſon for the remainder of the term; and in 
default of iſſue of ſuch ſon, to the ſecond and other ſons of 
B. and for want of iſſue male, to the daughters of B. for 
the remainder of the term. There having never been a ſon,' 
the limitation to the daughters was held good. 


lowed 
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lowed to take place. So in the caſe of Stanley and 
Leigh, (m) or Mead at the rolls, about three terms 
ago, where there was a bequeſt to one for life, and 
to his firſt and every other ſon, and there never was 
any ſon, upon the words if he died without iſſue, it 
was inſiſted, that the limitation over ſhould take 
place; and that theſe words ſhould be underſtood 
to be iſue at the lime of his death; and ſo allowed 
by the court: for, that the limitation to the ſons, 
and the heirs of their bodies, never taking place, 
the ſecond limitation was good, there being no dan- 
ger of a perpetuity, So in our caſe, had Thomas 
had any iſſue, they would have taken an eſtate tail; 
but there being no iſſue of him, the limitation over 
to Villiam the ſecond ſon is g ooo. 


Mr. Solicitor General and Mr. Lutwytch argued 
for the plaintiff (who was executor to Thomas the 
reſiduary legatee) that the limitation to William was 
void; for, that it was plainly the teſtator's meaning, 
that the iſſue male, and the iſſue of that iſſue, ſnould 
take in infinitum; and then he ſays, that when the 
iſſue ſhall be extinct, it ſhall go to William. The 
extinguiſhment here meant is not of any one iſſue, 
but of the whole. The words lawfully begotten are 
| likewiſe conſiderable, being held by the Lord Hale, 
in King and Melling's caſe, to be words naturally 
belonging to the creation of an eſtate tail. — Only 
ſuppoſe he had made as many limitations for lives 
as there had been poſſibility of people's taking: 
would not this, in a court of equity, be looked upon 
to be the ſame as if he had limited it to him and 
the iſſue of his body? and has he not done it here? 
He has limited it to as many as ſhould be of the 
name and family of the Clares, according to Judge 
KRitchell's invention in 1 Int. 377. 5. But ſuch 
ractices have always been diſcountenanced, no- 
thing being ſo contrary to our laws as the admiſſion. 


(mn) Stanley v. Leigh, 2 P. Will, 618 to 631. ; 
9 e f 
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' bf a perpetuity. Nor will the other method; which. 


has been attempted to ſupport this limitation, do 
better; which is that of conſtruing Thomas to take 
an eſtate for life, and then ſtriking out the femain- 
def to His iſſue male, as if it had never been; be- 


cauſe there never was any iſſue male of him! for it is 
admitted, that if Thomas had had any iſſue male; this 


limitation ovet had been void; and the making ic 


good by failure of iſſue male, would be making the 


validity of the limitation to depend upon a ſubſe- 


quent accident; whereas it muſt ſtand upon its 
own bottom, and cannot be decreed to be good or 
bad upon any unforeſeen accident. () The opinion 


24 


bf the Maſter of the Rolls, in the caſe of Stanley verſus 


Leigb, was founded upon the caſe of Higgins verſus 
 Dowler; (o) and there are now thoughts of appeal- 


ing from that dectee at the rolls: If the caſe of 


Brooks verſus Taylor (p) had depended ſingly on the 


| Words to her, and after her deceaſe to the fruit of her 
body, it had clearly been an eſtate tail; but the 
reaſon was, that there were thoſe other words; To 
my brothers and ſiſters then living; which brought it 
within the corhpaſs of a life ; atid theſe words, then 
living, make the caſe to be the ſame as the Duke of 
 Norfolk's, 3 Chan. Caſes; In the caſe of the Lady 
Laneſborough verſus Fox, (q) the ſeſſions before laſt, 
in the Houſe of Peers, the „ (by the 


advice of all the judges preſent) that there was no 


implied eſtate; and conſequeiitly the recovery void: 
which ſhews that the court has never laid any ſtreſs 
on tlie accident of the death happening or not hap- 


1 4 4 n om —_— * FA - = 


(#) Sed vid. Lord Mansfield's argument in Dot v. His 


dean, Douglas Rep. 50g. Hopkins v. Hopkins, poſt 51: 
_  Brownſfword v. Edwards, 2 Veſ. 249. The reſult of which 


caſes ſeemis to be, that a deviſe may operate either way; ac- 


_ cording to the event; 
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pening. And in the caſe of Scattergood verſus 
Hedge, the Lord Treby and the other judges held 


ſon took by this will? whether an eſtate-tail, or an 


of his dying without iſſue male, or rather never 
having had any iſſue male, will let in the limitation 


mediately after his death the truſtees ſhould ſuffer, &c. 


muſt deſcend to the iſſue ; and this is of a leaſehold, 


which, without a particular proviſion, can never 


and therefore, as here is an expreſs eſtate for life 


and when as a word of limitation, 28 5. 


De Term. Paſch. 17 34. 


that the accident of no ſon being born was not to 
influence the caſe one way or other; which is ano- 
ther ſtrong authority that ſubſequent accidents are 
not to be regarded. 


Lord Chancellor. Two queſtions have been made 
in this caſe; the firſt is, what eſtate Thomas the eldeſt 


eſtate for life only? And ſecondly, whether, if he 
took but an eſtate for life, the ſubſequent accident 


to William the ſecond ſon? As to the firſt, I am of 
opinion, that Thomas took but an eſtate for life: 
nor will the ſubſequent words, That from and im- 


enlarge his eſtate for life. The word iſſue (7) in a 

deed can never be a word of limitation; but is made 
ſo in wills to ſerve the teſtator's intent: which was 
the reaſon of the reſolution in the caſe of King and 
Melling. And if the preſent caſe was like that, 1 
{ſhould think myſelf bound to obſerve that reſolu- 
tion : but that was of a freehold, which may and 
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limited to Thomas, it ſhall. not be enlarged by any 
of the ſubſequent words ; eſpecially when in the 
limitation to William the ſecond ſon, he has ex- 
plained what he meant by the gift to the iſſue in 
the firſt part; for, there he gives it to the firſt and 
every other ſon, and the heirs male of their bodies : 
ſo it is plain he intended every iſſue that was born of 


W 


( la what caſes uſed as a word of purchaſe, vide Fearne's 
Contingent Remainders, 4th edit, 163, 233, 248, 500, 5533 
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3 In Curia Cancellariæi 
Tomas ſhould take; and then the limitation to 7. 


| liam, being at ſo great a diſtance, is too remote, and 
cannot take effect. | | * 


— 


The next queſtion is, whether the ſubſequent ac: 
cident of Thomas dying without iſſue will better the 
caſe for William? And as to that, I think, all deeds 


and wills are to ſtand as they did at the time of the 


making them, and cannot be made good by any 


after- act; eſpecially where ſuch act is collateral; 
and is, upon its happening, ſuch a contingency upon 
which no eſtate can commence by law. Was it ever 


ſaid in caſe of a limitation to one, and if be die with- 
but iſſue living at the time of his death, that you muſt 
wait till his death to determine whether the limita- 


tion be good or not? If fo, that limitation would 
be no better than a general linntation upon a gene- 


ral failure of iſſue, 


The caſe of Higgins verſus Ode ler is very imper- 


fectly reported; and was upon a demurrer, (3) 
where things are not argued with that nicety which 
they are upon arguing the merits of a cauſe. That of 
Stanley and Lee, (t) has not been particularly men- 
tioned; ſo that what we have of it is only upon 

memory: and [ think it much better to ſtick to the 
known general rules, than to follow any one parti- 
cular precedent which may be founded on reaſons 


unknown to us: ſuch a proceeding would confound 
all property. That of Brooks and Taylor (u) (what- 
ever reaſon the judges might go upon} was certainly 


very different, by reaſon of the words then living : 
but there is a plain affectation of a perpetuity as 
ſtrongly declared by the teſtator himſelf as can be; 
and a ſucceſſion of eſtates for life to perſons not in 
N, is as much a perpetuity, and as little to be en - 
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dured, as would be that of an eſtate tail, of which 
bros recovery could be ſuffered. The caſe of Lady 
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Laneſborough (w) verſus Fox is the ſtrongeſt authority 
that can be; and even, had it not been in the Houſe 
of Lords, I ſhould have thought myſelf bound to 
£0 according to the — and known rules 
law. 


And ſo decreed (s) the term to T bomas, as being : 
the reſiduary legatee of his father; and from him to 
the plaintiff, who was the executor of Thomas. | 


N. B. As to this laſt point Burges and Ne 
1 Mod. 114. 1 Chan, Ca. 229. and D. of os 5 
Caſe, 3 Chan. Ca. 19, 29. 


2 


(w) Poſt 262. 

(x) Reg. lib. A. 1733, fol. 443. 
It ſhould ſeem that the authority of this caſe has. been 
ſhaken in no inconſiderable degree, by Sheffeld v. Lord 
Orrery. 3 Atk. 282. Doe v. Fonnereau, Doug. 450. Marſh v. 
Marſh, Bro. Cha. Rep. 293, which caſes go the length of 
eſtabliſhing the doctrine laid down in Higgins v. Dowler, 
1 P. Will. 98. Stanley v. Leigh, 2 P. Will. 686. And alſo 
Lloyd v. Carew Shower's Caſ. in Parl. 137. Gower v. Groſ- 
venor, Barnard 54. Maddox v. Haines, 2 P. Will. 42m. 
Stephens v. Stephens, poſt. 228. Sabberton v. Sabberton, poſt. 
245. FPearne's Contingent Rem. 407. The notes to Doe v. 
Fonnereau, Dougl. 48 5. 2 Black. Com. 174. The reſult 
of which caſes, as applicable to the preſent, — to be this, 
that the principle of preventing perpetuities did not render 
it neceſſary to hold the limitation over to William, to be void 
in its creation; for if Thomas had died leaving iſſue male, 
the entire intereſt and dominion in the term deviſed, would 
have veſted in him, and nothing left upon which the ſubſe- 
quent limitations could attach ; but as the other alternative 
happened, viz. that Thomas had no ſon, the limitation over 
to Milliam operated as an executory deviſe, the contingency 
happening within the time eſtabliſhed by law to prevent per- 
petuities, viz. within the compaſs of a life, that of Thomas 
the cider don.“ Sed vid. Myth v. Blackman, 1 Veſ. 202. 
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0 * Stephens verſ us Hide. 
Caſe 7. 
-PON a rehearing, the caſe was thus 1 
; Jide, the teſtator, did by his will in the year E. E. deviſes 
17 . deviſe three fourths of his perſonal eſtate to three fourths 
his three ſons, equally to be divided between them; —_— . 


and as to the other fourth he deviſed it to his three to his three 

| ſons, ſons, equally 
| | to be divided 
between dons and the other fourth to them, in truſt for his two daughters; 


the intereſt to be paid them reſpectively during their natural lives, and afterwards 
to their, or either of their child or children; and for default of ſuch iſſue, to his 


three ſons, equally to be divided between "them; one of his daughters leaves a 
| ſon, under whom the plaintiff claims, and the nber dies without iſſue. The 
moiety of the ſiſter who died without iſſue, ſhall not 80 to the three brothers, 


but to the e of the nephew. | | EY 


= 4 


00 In FI, Lak A. 1733. fol. 321, this caſe is thus ated, 
viz. Humphrey Hide, by his will bearing date the gth of 
Auguſt 1718; appointed his ions Jobn, William, and Edward 
Hide, and his daughters Elizabeth, (the wife of James King,) 
and Margaret, (then Reynolds who ſoon afterwards married 
the plaintiff,) executors of his will, and directed that the re- 
ſidue of his perional eſtate ſhould be divided into four equal 
parts, three whereof he gave to his three ſons, and directed 

the other fourth part thereof to be put out on good ſecurity, 
in the name of his ſaid three ſons, upon truſt only, to and for 
the reſpective uſes of his ſaid daughters, and the intereſt to be 
paid to them reſpectively during their lives, and afterwards 
to their or either of their child or children, and for want of 
iſſue, to his ſaid three ſons equally ; on the 16th May, 
1719, the ſaid teſtator died, and his ſaid ſons and daughters 
proved his will, and after payment of his debts, &c. made a 
dividend of the reſidue of his perſonal eſtate, which amounted 
to 3,440/. and one-fourth being 8600. was placed out by the 
ſaid John, William and Edward Hide, at intereſt, in their 
names, and in truſt for the reſpective uſes of the ſaid Eliza. 
veth King and Margaret Reynoids, and their children, in, 
manner following, vx. goo!. in Jottery annuities, were 
with their conſent ſubſcribed into the South Sea Company, 
and the 2601. refidye remained in the hands of the faid Wil- 
liam, Jehn and Edward Hide, on their agreeing to anſwer 
intereſt for the ſame. Elizabeth King died without iſſue, and 
ſoon afterwards the ſaid Margaret Reynolds died, leaving iſſue 
* the defendant Keynote; the plaintiff long before the 
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ſons, but in truſt only for his two daughters, and 
by their approbation to be put out at intereſt in the 
name of his three ſons, and the intereſt to be paid 
to his two daughters reſpectively during their natural 
lives, aid afterwards to their or either of their cbild 
or children; and for default of fuch iſſue, he deviſed 

it to his three ſons, equally to be divided between 
them; one of his daughters leaves a fon (under 
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death of the ſaid Elizabeth King, married with the ſaid Mar- 
garet, and thereby became entitled to the whole produce 
of the ſaid ſtock, and annuities and intereſt of the ſaid 260 l. 
from the death of the ſaid Elizabeth King, to the death of 
the ſaid Margaret, when the defendant Reynolds became 
entitled to a fourth part: the defendant Reynolds by deed 
of the 8th July 1731, in conſideration of 24 /. a year, fold. 
his intereſt to the plaintiff” The ſaid John and Eaward 
Hide being dead, the ſaid eſtate ſubject to the ſaid truſt, be- 
came veſted in the ſaid defendant William. John Hide 


having made his will, appointed the defendant Mary exe= 


cutrix ; ſhe inſiſted upon ſuch intereſt as her huſband was 
entitled to, The defendant William Hide inſiſted, that the 
plaintiff was not entitled to the whole dividend of the ſaid 
ſtock and intereſt of the 260 J. but that on the ſaid Elizabeth 
King's death, without iſſue, one moiety of the premiſes came 
to, and ought to be divided between him, tbe ſaid defendant, 
and his brother John, in thirds, viz. two-thirds to him in 
his own right, and his brother Edward's right, (he being 
dead, and had appointed the defendant William his executor). 
The defendant Mary claimed no intereſt in the premiſes, 
and the defendant Reynolds by his anſwer, admitted the ſaid 
aſſignment. Upon the hearing the Maſter of the Ralls, de- 
creed that the ſaid Elizabeth King's moiety of the ſaid 260 J. 
and of the ſaid South Sea Stock and annuities, belonged to 
the ſaid teſtator's three ſons, /he being dead without iſſue, and 
that the defendant Reynolds could only take the other moiety 
thereof, given to the ſaid Margaret his mother. From 
this decree, the plaintiff appealed, and upon the rehearing 
before the Lord Chancellor, his lordſhip declared, that the 
laintiff was entitled to the 260 J. and the South Sea Stock 
and South Sea annuities, which was the produce of the lottery 
annuities, and to the intereſt and dividends thereof; the 
defendant Reynolds having aſſigned the ſame to the plaintiffs ; 
hut no coſts on either fide, VVV 
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whom the plaintiff claimed) and the other dies with- 
cout iſſue. The queſtion was, whether, the ſon 
| ſhould take the moiety belonging to his aunt, whe 
died without iſſue? or whether it ſhould go to the 
three ſons? The Maſter of the Rolls decreed the ſon 
to take only the moiety belonging to his mother, 


and the other moiety to go to the three ſons of 
Humphry Hide. Fn. "0 


Mr. Attorney General and Mr. Fazakerly argued 
for the plaintiff, that the children of the daughters 
muſt take by purchaſe; and that the deviſe being 
to the child or children of either of them, any iſſue 
of them or either of them, was entitled to the 


whole that was deviſed; that had the eſt ate, inſtead 


of being limited to his two daughters, been limited 


| D 
to two ſtrangers, there could be no doubt but that 


the ſurviving child muſt take the whole; and the 
two daughters taking only an eſtate for life, their 


child or children do not claim through or under 
them, and conſequently it is the ſame as if the 
deviſe had been to two ſtrangers, and then to the 
child or children of his two daughters. The teſ- 
tator does not ſay, that they ſhall take the motives 
reſpectively; but deviſes it to the child or children 


of either of them: ſo that, by the plain and ne- 
ceſſary conſtruction of the words, nothing could 


go to the ſons if there was a child or children of 


either of the teſtator's daughters. 


Mr. Solicitor General, Mr. Lutwytch, Mr, Verney 
and Mr, Floyer argued on the other hand for the 


defendant, that the moiety of the daughter who 


died without iſſue muſt go to the three ſons; for, 


that there was no doubt but that, by the word re- 


= J/pefively, the daughters were tenants in common; 


and the ſubſequent limitation, being founded on 
the firſt deviſe, muſt receive the ſame conſtruction 
as to the children taking by puichaſe. This being 


a perſona] eftate, the teſtator's intent could not 


utherwiſe be fulfilled than by making them take by 
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immediate deviſe; but that intent was only to pro: 


one to take what belonged to his or their mother, 
and the other to the other and her iſſve; and for 


want of ſuch iſſue to the ſons; where there can be 


the plaintiff, and that one daughter had died firſt, 
both having iſſue, the moiety of the deceaſed 


viving ſiſter; which is abſurd ; but according to 


the iſſue of each daughter muſt have taken their 


has here deviſed his eſtate to be ride into four 
F three whereof he gives to his three ſons, and 


* 
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vide for his two daughters and their reſpective iſſues 
in the natural order; viz. the child or children of 


and not what belonged to the other ſiſter: ſo that 
this caſe muſt be conſidered as if the teſtator had 
deviſed one moiety to one daughter and her iſſue, 


no doubt but that, upon failure of iſſue of one 
daughter, her ſhare muſt have gone over to the 
ſons : but if the ſubſequent words ſhould be ex- 
plained according to the conſtruttion inſiſted on for 


(whoſe child or children were never to take during 
the other's life) muſt go either to the ſurviving 
daughter, which is contrary to the nature of a 
tenancy in common; or elſe ir muſt have expected, 
and been in abeyance until the death of the ſur- 


our conſtruc! ion it will go to the iſſue of the per- 
ſon firſt dying, and vpon failure of ſuch iſſue ga 
over to the ſons, in which there is no inconvenience. 
And if it had happened that one daughter had had 
but one child, and the other ſeveral; then either 


mother's ſhare reſpectively according to our con- 
ſtruction, or all the children muſt have taken 
equally per capita ; . iS contrary to the teſta- 
tor's intent. | 


Lord Chancellor. The queſtion bers is, to how! 
much of the teſtator's eſtate the plaintiff, claiming 
under the ſon of one of the daughters, is intitled 2 
And in this will, as well as in every other, the teſ- 
tator's intent 1s to be gathered from the words of 
the will, without either adding or rejecting any, 
which can poſſibly have any meaning. The teſtator 


In Curia Cancellariæ. 5 


of thoſe three the ſons are plainly tenants in com- 
mon: the fourth he has given to his two daughters; 


but with this difference, that whereas the ſons have 


the property of their reſpective ſhares given them, 


the daughters have not the abſolute property in that 


ſhare which comes to them; but only the intereſt, 
which is to be paid to them reſpectively during their 


lives, and by this word re/pe#ively (x) they are 


tenants in common. 


The next limitation to the children veſts the 


whole property in them, and they take as purchaſers 


according to Myld's caſe, 6 Co. 16. a. but then it 


is contended that they muſt take reſpectively as well 
as their mothers: this I ſee no reaſon for, there 
being no words of diviſion in the deviſe to them; 
but the whole is to go over toeither of their child or 


chiidren. And when a teſtator has uſed ſuch plain 


words to ſhew his intent, that whether there was 
one or more children, that in either caſe the child 
or children ſhould take the whole, I cannot add 
words to make the moiety only ta go to his child 
or children, againſt the teſtator's plain intent; 
which appears from this; that wherever he intended 
a tenacy in common he has expreſſed it, as by the 
word ręſpectively in caſe of the daughters, and the 
words equally to be divided in caſe of the ſons. Nor 
is there any abſurdity in ſuppoſing that if there had 


been many children of one ſiſter, and none of the 
other, that the children ſhould take the ſhare of 
her, who left no iſſue in the mother's life-time; 
ſincę his intent was equal, and as rational, in caſe 


there had been many children, as but one, as in the 
preſent caſe. But if, on the other hand, after the 
death of one without iſſue, the whole was not to 
go over to the children of the other till their 


(30) 


mother's death, the ſurviving daughter would have 


an eſtate for life by implication; and ſo the abſur- 


— 


— 


() Fier v. Wigg, 1 P. Will. 1, 
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dity of an abeyance or expectancy be avoided. Nor 
does it ſeem contrary to the teſtator's intent, thar 
his grand- children ſhovld take per capita, they all 
being equally related to him; but as theſe are only 
caſes that might have happened, I think it not ne- 
ceſſary for me to determine how the eſtate would 
then have gone; that which has happened is only 
now in judgment; and upon the whole, I am of 
opinion that the teſtator's intent was, that any child 
of either of his daughters ſhould (in all events) take 
the whole of this fourth part, and no part to go over 
to his ſons till failure of ſuch iſſue. 5 


And ſo decreed for the plaintiff. 


. Hebblethwaite verſus Cartwright. | 
4. upon his VA MES Hebblethwaite, upon his marriage with 
marriage JF Bridget Cobb, ſettled his eſtate to the uſe of 
with B. himſelf for life, remainder. to his firſt and other ſons. 
ſettles his jn tail male, remainder to truſtees for one thouſand 


ſtate to the | 8 
uſe of him. years (the truſt whereof is afterwards declared) re- 


ſelf for mainder to his brother Charles Hebbtethwatte for life, 
life, remain- | | | | | 
der to firit and other ſons in tail male, remainder to truſtees for one thouſand 
years, remainder to his brother C. for life, remainder to the heirs male of his 
body hereafter to be begotten; and then declares the truſt of the term, that 
if there ſhould be no iſſue male of the bodies of A. and B. begotten, that ſhou;d 
live to the age of twenty-one years, or be married and have iflue, and 
that there ſhould be a daughter or daughters of the bodies of 4. and B. 
ſuch daughter ſhould have 40001. for her portion; and if two or more, 
they to have 5000/7. equally to be divided at their ages of twenty-one, 
or days of marriage. which ſhould firſt happen; and if only one davghier, the 
to have the yearly. ſum 100/. to be paid her half-yearly for her maintenance; 
if two or more, the like fum to be paid them half yearly in equal ſhares, until 
their reſpective portions paid; if the portions not paid, the truſtees to raiſe them 
out of the rents, or by ſale or mortgage of the premiſes, or of part. Pro- 
vided that if the father ſhould in his life-time prefer them in marriage with 
Portions equivalent, or the remainder- man ſhould, after the father's death, or 
that there thould be no daughter who ſhould attain the age of twenty-one, or 
be married, then the term to ceaſe. B. died in the life of A. leaving no ſon, 
but three daughters, who are all unmarried: C. took an eftate tail under this 
ſettlement; and the portions may be raiſed for the daughters in the life-time 
of 4. their father. | e 55 „ - 
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and after his deceaſe to the heirs male of his body 
| hereafter to be begotten; and then declares the 

truſt of the term to be, that in caſe there ſhould be 
no iſſue male of the bodies of the ſaid James and 
Bridget begotten, tbat ſhould live to the age of 


twenty one years, or be married and have iſſue, 


and that there ſhould be one or more daughter or 
daughters of the bodies of the ſaid James and Brid- 
get, that then the ſaid dauvghtcr or daughters ſhould. 


have, if but one, the ſum of 4000 J. for her por- 


tion; and if two or more, the ſum of goool!. 
equally to be divided between them at their ages of 
_ twenty-one, or days of marriage, which ſhould firſt 
happen; and that if there ſhould 


| be but one daugh- 
ter, that then ſhe ſhould have the yearly ſum of 
100 J. to be paid her half-yearly by equal portions 
for her maintenance; and if there ſhould be two or 


more, then the ſum of 100 J. to be paid them half- 


yearly in equal ſhares, till their reſpective portions 


| ſhould be raiſed and paid; and in caſe the portions 
were not paid, that then the truſtees, their execu- 
tors, Fc. ſhould, out of the rents or profits, or by 
mortgage or ſale of the premiſſes, or any part 


37. 


thereof, during the term, raiſe and pay the ſeveral (32) 


_ Portions before limited, provided that if the father 
ſhould in his life-time prefer them in marriage with 


ortions equivalent to thoſe herein limited, or that 
after his death the remainder-man ſhould upon their 


marriage pay them portions equivalent, or that there. 
ſhould be no daughter or daughters who ſhould live 
to attain the age of twenty one or be married, that 
then the term ſhould ceaſe, and be void. Bridget 
the wife died in her huſband's life-time, leaving no 
iſſue male, but only three daughters, who are all 


unmarried. () 


Tebblethwaite had? Secondly, whether upon 


nm 


by 


(o) Tn Reg. Lib. A. 1733, fol. 391. the daughters are 
this 


ftated to be married. 


10 Fre were made: Firſt, what eſtate 
Charles 
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this truſt the daughter's portions were raiſed in their 
father's life-time, 5 ä . 


and that the words hereafter lo be begotten, do not 


take in that born before: the words procreatis & 
procreandis being of the ſame import, according ta 


tion was & heredibus ques ille de corpore procre- 


gone both ways; ſometimes they have been decreed 
to be raiſed in the (c) parents life-time, and at other 
times not: which ſhews that the raiſing or not raiſing 


truſt, 


Beaumont, ibid. 231. But it has been held, that, where the 


Adj. M. 26 Eliz. B. R. 3 Leonard 87. 1 Tit. 20. Harg, 


| Chanc. 500. Gerrard v. Gerrard, 2 Vern. 458. Candys v. 


Stevens v. Dethich, 3 Att. 40, et Lib. Reg. 59. Ann. 1743. 


De Term. Paſch. 1734. 
e 


As 10 the firſt queſtion the Lord Chancellor was 
clearly of opinion, that Charles took an eſtate tail: 


confine it to the iſſue born after, but will likewiſe 


i Inſt. 20; and 24 Ed. 3. pl. 15. where the limita- 


averit, held it ſhould take in the iſſue born before. 
And this, he ſaid, was to prevent the great () con- 
ſuſion which would otherwiſe be in deſcents, by 

ſetting in the younger before the elder, &c. . 


The precedents in raiſing daughters portions have 2: Y 


muſt depend upon the particular. penning of the 
In the caſe of Rrome verſus Berkeley, Abr. Eg. 


E 


„ 


(b) Vid. Hewit v. Relund, 1 P. Will. 425. Lang v. 


words were in peſlerum procreandis, ſons born before ſhall be 
excluded on account of the peculiar force of “ in poſterum,”* 


ed. in notis 3. | 5 | 
(e) Greaves v. Maddiſon, Jones (Tho. ) Rep. 201. Sta- 
nifor th v. Staniforth, 2 Vern. 460. Bacon v. Clerk, Prec. in 


Sandys, 1 P. Will. 07. Hall v. Carter, 2 Ait. 355, & 
Lib. Reg. 248. Ann. 1742 were cafes in which portions were 
decreed to be raiſed in the parents life-time. E contra Cor- 
het v. Maidwell, 2 Fern. 640. Buller v. Duncomb, 1 P. 
Hill. 448. Pierpoint v. Lord Cheyney ib. 489. Brome v. 
Froh, 2 P. Will. 485. Evehn v. Evelyn, 2 P. Will. 659. 


or ſſey v. Earl of Granville, 2 Veſ. 332. Churchman v. 
Harvey, Ambl. Rep. 335» = e 
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Was confirmed in the Houſe of Lords. 


Ca. 340. 7. (4) the raiſing the portion in the 


mother's life-time was refufed ; becauſe the provi- 


ſion of maintenance was not to commence until the 
death of the jointreſs, and conſequently the por- 
tion could not be raiſed till then; for, the main- 
tenance muſt precede the portion: and if that which 
Vas to precede the portion mult have waited the 
Jointreſs's death, it follows clearly, that the por- 


tion, which was to come after, muſt. do ſo likewiſe. 
And in that of Corbett verſus Maidwell, 2 Vern. 640. 


and Ef. Ca. Abr. 337. 5. it was requiſite that the 


(4) In this caſe a ſettlement was made in the uſual form; 
with a limitation to truſtees, for want of ifſue male; to raiſe 


portions for daughters, to be paid at twenty-one or mar- 


triage, which ſhould firſt happen, by and out of the rents 


and profits, or by mortgage and ſale, as they ſhould think 


; fit; and in the mean time and until the ſaid portion ſhould 


become payable, the truſtees to raiſe 1007. per annum, fot 


the maintenance of each of them: the father died, and one of 
the daughters having married the plaintiff, this bill was 


brought to have the portion raiſed, but was diſmiſſed, becauſe 
the portion being to be raiſed out of the rents and profits, or 


by mortgage or ſale, plainly ſhewed that it was not to be 
_ raiſed till ſuch time as the truſtees might make uſe of the clec- 
tion given them by the ſettlement, to raiſe it either out of the 
rents and profits, or by mortgage or ſale; but during the 


life of the mother, who had it in jointure, they could not 
raiſe it out of the rents and profits, neither by mort- 
gage or ſale, which were inſerted in one and the fame clauſe, 
and a diſcretionary power lodged in the truſtees, to uſe 


either the one way or the other, and till they had the elec- 


tion of uſing either of thoſe ways, they had no power at 
all, beſides that, the maintenance being to precede the raiſ- 
ing of the portions, if there was no maintenance to be raiſed 
in the mother's life-time, the portions were not to be raiſed 


In her life-time, as they were not to take place till after the 


maintenance; and the Lord Chancellor and the Maſter of the 
Kolls both ſaid, that the caſes on this head had gone too far 


already, and mangled all eſtates, and that they would never 
decree portions to be raiſed in the father's life time, where 


it could poſſibly bear any other conſtruction; and the decree 


3 daughter 


— 


" * 


daughter ſhould be unmarried and unprovided for at 
his deceaſe; but here not only the term is not con- 
tingent, but abſolutely veſted in the truſtees; and 
all the contingencies in the declaration of the truſt 
of the term precedent to the raiſing the portions 
1 have happened; as that of not having iſſue male, 
the daughters marrying or attaining the age of 
twenty-one, Sc. Indeed during the life of the 
father and mother, it was contingent, by reaſon of 
the uncertainty whether there would be any iſſue 
male between them: but immediately upon the 
mother's death it became no longer contingent, but 
| abſolutely veſted,” by reaſon of one of the parties 
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; bY death without iſſue male, which in this court is 
1 | | dieemed a total failure of iſſue male between them. 
by The caſe of Greaves verſus Maddiſon, Ch. Juſ. Fo. 
we 201. was a ſtronger caſe than (e) this, and was at 
1 | law; yet there the portions were adjudged to be 


raiſed in the father's life-time ; though by the ex- 
preſs words of the condition he was to be dead be- 
fore the portions were to be raiſed; but in our caſe 
the father's death is not at all made part of the con- 
dition; it is only ſaid, that if there be no iſſue mals 
between them, then the truſtees are to raiſe out of 


3 * __— —_— N : 
t 8 — © > — 7 — 
* — ——— n 5 3 
1 — 


; the rents and profits, or by ſale or mortgage of the pre- 
| miſſes, &c. without any mention made of the father's 
i death. Nor will the option given to the truſtees of 
LEW | | (e) A. made a ſettlement to the uſe of himſelf for life, 
ö 5 | remainder to the uſe of his firſt ſon in tail male, remainder 
- Zi to truſtees for forty years, remaincer to himſelf in fee; the 
[ is term was declared to be a truſt, that in caſe it ſhould happen 
© YM that the ſaid A. ſhould die without iſſue male of his body, 
1 then the truſtees ſhould raiſe 5000 “/ for daughters' portions, 
1 | payable at the age of twenty- one or marriage, with a provi- 
1 ſion for maintenance: in the mean time the wife died, leav- 
W i: ing two daughters and no iſſue male; and it was reſolved 
1 that the right to the portion was veſted by the mother's 
"WM death, without iflue male in the life of the father; for other- 
| $30 wife the father might live ſo long that the portions might be 
i113 of little ſervice. Greaves v. Madaiſon, 2 Jones 201. 
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raiſing either by rents and profits, or ſale or mort- 


gage of the premiſſes, warrant the concluſion that 


has been inferred, that James Hebblethwaite's death 
muſt neceſſarily precede; ſince it is impoſſible for 


the truſtees to raiſe the portions out of the rents and 
profits during his life: for, in deeds it is uſual to put 
in every way which may be made uſe of; bur it 
does not from thence follow, that the daughters 

are to wait till the truſtees can make their choice 
which way they will raiſe their portions: that might 


be making them wait till their fortunes could be of 
no ſervice to them. And though the mortgage or 


ſale is to be during the term which is not to com- 
mence in poſſeſſion till the father's death, yet the 
portions may well be raiſed in his life-time; it being 
no where ſaid, that the portions ſhall not be raiſed. 


til! after ſuch time as the term ſhall take effect in 


poſſeſſion, Indeed had there been no expreſs au- 
thority given to the truſtees to ſell or mortgage, 

there might be ſome difficulty; but ſince they have 
the power of both, they may uſe that which beſt 
ſuits the intereſt of the daughters. 


The next thing to be conſidered is the proviſo, 


where the term is made void, in caſe the father 
ſhould in his life-time prefer the daughters in mar- 
riage with portions equivalent with thoſe provided 
for them by the ſettlement. 
odjected to prove that the party's deſign was, that 
the portions might not be raiſed during the father's 
life, by reaſon of the power reſerved to him of pro- 
viding for them in his life-time by portions equiva- 
prove this has been cited the caſe of 
{ Corbet verſus Maidwell; (f) but that caſe widely 


differs 


=_ 


(/) The truſt of the term in this caſe being, © that in 
_ Caſe Thomas Maidiwell ſhall die without ifſue male, and there 

ſhall be one or more daughters, that ſhall be unmarried or 
 anpreferred at bis death; ſuch daughter, if but one, to have 
Rn „ „555 N 5 | 20901, 


The proviſo has been 
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differs from the preſent one: for, there it was part 
of the deſcription of the daughter that ſhe ſnould 
be unmarried and unprovided for at the time of the 
father's death; which deſcription gave the father 
time to perform it during his life, for-the reaſons 
before mentioned: but we have no ſuch deſcription 
here; nor can it be thought from the nature of the 
thing, that a ſecond marriage might be intended ; 
a portion upon a ſecond marriage being not a por- 
tion equivalent to that provided by the ſettlement; | 
it could only be a firſt marriage that was intended; 
and upon that and no other were the portions to 
ariſe: not upon the diſtant and remote conſideration. 
of the ſecond marriage. 5 . 
And fo (g) decreed the pottions to be raiſed with 
Intereſt from the mother's death; at which time 
they firſt veſted. | e 


FI M4 


20001. for her portion, and for her maintenance gol. per 

annum, out of the profits, till her portion become due; the 
portion to be paid at eighteen or more; proviſo; that the 
term ſhall be void, if the ſaid Thomas Matawell pay or ſecure 
to the daughters that ſhall be unmarried at his death the ſaid 
portion of 2000/7.” And note; in this caſe the daughter 
was married, and the bill for raiſing the portion was brought 
by her huſband and her. . „„ 

(g) Notwithſtanding the judges of later times, have, in 

many inſtances, expreſſed their diſapprobation of the ſelling 
or mortgaging of reverſionary terms for the raiſing of daugh- 
ters portions, yet they have thought themſelves bound by 
the rule which has been followed in many precedents, viz. 
that if there be a term for years, or other truſt eſtate limited 
to truſtees for raiſing portions for daughters, payable at 4 
certain time, which is become a vefted intereſt, they ſhall not 
ſtay until the death of the father and mother without theif 
portions; unleſs ſome intention appears to poſtpone the raif- 
ing; and if there does, the court will always take notice of 
fuch intention, and indeed will lay hold of very ſmall 
grounds, that ſpeak the intention of the party, to prevent the 
taiſing of the portions in the life-time of the father atid 
mother. . - | EIS Fe 


DE 
Term. S. Trinitatis 
b ces U. 


Is Cx IA CAN cELLARIX. 


Z (Y) Cooke verſus Arnbam. Caſe g. 
"PON a rehearing, the caſe was thus: Robert 4. ſeiſed in 
Cooke ſeiſed in fee of copyhold lands in Laken- fee of tree- 


ham in the county of Norfolk, and of ſeveral free- bold and of 


hold lands, by will, dated April 28, 1710. deviſed 3 * 
all his meſſuages and lands (whether freehold or co- viſes all his 


pyhold) to his grandſon H ichard Cooke (who was his meſſuages 
heir at law) for life, remainder to his firſt and other aud lands, 


= eld 2 4 by 2 whether free- 
ſons in tail, remainder to his daughters in tail, re- hoid o- —— 


mainder to his younger ſon the plaintiff in fee, and hold, to C. 
died without making any ſurrender to the uſe of his who was his 


will; Richard the grandſon died without iſſue, but grandſon and 
before his death ſurrendered the copyhold lands in heir at law, 
 Lakenham to the uſe of his will; whereby he deviſed 


for life, re. 
| mainder to 
them to his mother and her heirs. his fir and 

ns 3 . y bother ſons in 
tail, remainder to his daughters in tail, remainder to his younger ſon the plain- 


tiff in fee, and dies without ſurrendering to the uſe of h's will. C. dies without 


iſſue, having firſt ſurrendered to the uſe of his will, and thereby deviſed the co- 


pyhold lands to his mother. The court ſupplied the defect of the ſurrender in 
_ favour of the plaintiff, although his father had made ſome other proviſion for 


him, and although this was only a remainder after an eſtate tail. . 


— 


{5) In the regiſter's book this caſe is ſtated thus: Robert 
Cooke, the plaintiff's late father, was ſeiſed in fee at the will 
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of the lord according to the cuſtom of the manor of Laken- 
bam, in the county of Norfolk, of ſeveral copyhold lands 


and county of Norfolk, whereof he was ſeiſed in fee, whether 
| freehold or copyhold, to his grandſon Richard Cooke, for life, 
and after his death, to the firſt, ſecond, third, and every other 
ſon and ſons of the ſaid Richard Cooke, lawfully to be be- 


daughters of the ſaid Richard Cooke, and the heirs of their 
ſeveral and reſpective body and bodies, remainder to the 


tiff his ſole executor. About Michaelmas 1710, the ſaid 


in fee as aforeſaid, and without having made any ſurrender 
to the uſe of the will, and leaving the ſaid Richard Cooke his 


the plaintiff. The defendant Arnbam got into poſſeſſion 
of the ſaid copyhold premiſes, and refuſed to deliver up the 


ſaid Richard Cooke in fee, and that he before his death ſur- 


dered the ſaid copyhold premiſes to the uſe of the defendant 


De Term, S. Trin. 1734. 


The queſtions were, firſt, Whether the defect of 
the ſurrender ſhould be ſupplied in favour of the 
= or plaintiff, 


held of the ſaid manor, and ſurrendered the ſame to the uſe 
of his will, and afterwards, viz. about the 28th of April 
1710, the ſaid Robert Cooke made his will, and thereby gave 
and deviſed all his meſſuages and lands in the city of Norwich, 


gotten; and to the heirs of the body and bodies of every 
ſuch ſon and ſons; with remaincer to the daughter and 


plaintiff his heirs and aſſigns for ever, and made the plain- 


Robert Cooke died without revoking his ſaid will, and ſeiſed 


grandſon and heir at law. The ſaid Richard Cooke, by virtue 
of the ſaid will, entered on the ſaid premiſes and enjoyed 
the ſame for life, and about the year 1718, died without 
iſſue, whereby all the ſaid premiſes deviſed by the ſaid will, 
and particularly the ſaid copyhold premiſes deſcended to 


fame to the plaintiff, pretending that the ſaid Robert Cooke 
did not ſurrender the ſaid copyhold premiſes to the uſe of 
his will, and that the ſame upon his death deſcended to the 
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rendered the ſaid copyhold premiſes to the uſe of his will, 
and that he afterwards made his will, and thereby deviſed. 
the ſame to Syſannan Croke his mother, and her heirs; and 
that the ſaid Syſannah Cooke afterwards deviſed or ſurren- 


3 8 r 
. 1 2 . STE BET "LA 2 N 
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Arnham in fee. The plaintiff inſiſted, that if a ſurrender 
by the ſaid Robert Cooke to the uſe of his laſt will is wanting, 
the want of ſuch ſurrender ought to be aided in a court of 
equity in favour of the plaintiff, who is a younger ſon of the 
ſaid Kobert Cooke, The defendant Arnbam inſiſted, that the 
ſaid Richard Cooke and himſelf having been above twenty 
| | | | 9 e 


in Curia Cuncellariæ. 


ready provided for another way? Secondly, Whe- 
ther equity would ſupply the defect, it being in caſe 
of ſo remote a deviſe as a remainder upon an eſtate 
tail, which is of no (or at leaſt very little) value in 
the eye of the law, and defects being never ſupplied 
where the heir is difinherited? And here the heir 


in tail. 
It had been decreed at the Rolls againſt the plain- 
for him, the defect ſhould not be ſupplied. 


Tord Chancellor. There never having been any 
ſurrender to the uſe of the will, the legal eſtate 
deſcended to the grandſon as heir at law; and 
therefore the ſingle queſtion now is, Whether this 


creditors are entitled to have a defect of a ſurrender 
ſupplied; as are likewiſe younger children unpro- 
vided for; and that from the circumſtances of the 
perſons who appear in a favourable light before the 

court. But the objection here is, that the plaintiff 
does not appear in that favourable light, he being 


— 


JJ. ĩðji½y x d ͤ ˖ . Tn Bk ar ET 


years in quiet poſſeſſion of the ſaid premiſes, the plaintiff 


=h 


of an heir at law and thoſe claiming under him, though the 


his life-time gave him 5000/7. and at his death, by his will, 
gave him alſo 10,000 /, more, which far exceeded the for- 
tunes either left or deſcended to the ſaid Richard Cooke, as 


> | he op I O09 


| Richard Coote's death, who died without iſſue, the plaintiff 
had, as heir at law, to his father eſtates of 100 l. per an- 
num; and after the death of the ſaid Suſannah Cooke, the 
85 plaintiff had alſo, as heir to his father, other eſtates of inhe- 
ritance, of the yearly value of 90 l. and that there was no 
want of aſſets to pay his debts. Reg. lib. 1733. fol. 480. 


| 2 
— 


plaintiff, not being a child unprovided for, but al- 


at law has only an eſtate for life, with a remainder 


tiff, that this being no preſent proviſion intended 


court will ſupply that defect? The rule is, that 


otherwiſe provided for. As to that it has been often 


ougght not to ſet up any title to the ſame after ſuch length of 
time, and that a ſurrender ſhould not be ſupplied in prejudice 


plaintiff was a younger ſon, for that the plaintiff's father, in 


heir at law to the ſaid Robert Cooke; and that after the ſaid 


held 
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tion is of no weight: for, ſuppoſe the father had but 
a remainder upon an eſtate for life; might not he 


held here, that the father is the ſole and only judge 
of the quantum of the proviſion; and the defect of 
ſurrenders has been ſupplied even where the copy- 
hold eſtate, intended to paſs, has made but part of 
the proviſion; and ſo not liable to the objection of 


inſiſted on by the counſel, that had the proviſion 
the teſtator's life-time, that that would have taken 
\ ſhould it in this? 


as a preſent proviſion, being a remainder after ſeve- 


It is true, he could not make fo good a proviſion as 


becomes heir at law h,mſclf. Nor can it be ſaid, 


De Term. S. Trin. 1734 


leaving the child intirely unprovided for, in caſe the 

defect was not ſupplied: for the court has never yet 
entered into the conſideration of the quantum that 
was proper for each child. And I do not find it 


been in the ſame will, and not by any other act in 


away any. equity he might have to get the defect 
ſupplied : and if it would not in that caſe, Why 


The objection is, that this could not be intended 


ral eſtates tail; which being ſo remote, is of little 
or no value in the eye of the law. But this objec- 


have made a proviſion out of it for his children? — 


where he is in actual poſſeſſion; but it would be a 
proviſion ſtill, And if after one life, why not after 
three or four? And what difference is there be- 
tween the caſes where the court will ſupply a defect 
of a ſurrender upon a remainder depending on an 
eſtate for life, and where the whole is deviſed away, 
or is only a remainder after an eſtate tail? That 
is, why ſhould it be ſupplied where the whole is de- 
viſed away from the heir at law, and not where but 
part? Here is no intermediate diſpoſal of the eſtate 
but co ſuch perſons as would have all been intitled 
to take as heir at law before the plaintiff: ſo his in- 
tent was, that for ſo long as his heirs at Jaw conti- 
nued, ſach as would be ſo betore the plaintiff, that 
this ſhould be a proviſion for him; and when they 
fail, there is no heir at law to be diſinherited, but he 


that 


1 Curia Cuncellaria. 


that FRO is an heir at law unprovided for: fie, 


though he is made but tenant for life, yet there are 


limitations to all his iſſue, who are all to take before 
the ine e 


And ſo a the decree, and ordered the defect 
ol the ſurrender to be ſupplied. (i) 


| The caſe of Buriim verſus Lind, in Lord His 
court's time, ſaid to an in 1 9 


— 


(i) At the plaintiff's charge; but directed the account 
of rents and profits only from the time of filing the bill, Lib. R. 
ante 3 P. Will. 288. S. C. 2 Eg. Caſ. Abr. 235. S. C. 

() It appears by the regiſter's book, that in this cafe the 
bill was brought (inter al“) to ſupply the deficiency of a ſur- 
render left in the hands of a cuſtomary tenant, and not pre- 


ſented at the next court. The uſes of the ſurrender were to 
the teſtator's eldeſt ſon Ardrew Burton, and the heirs male of 


his body; and for want of ſuch iſſue, to the plaintiff, the ſecond 


' fon, and the heirs male of his body, remainder over. The cauſe 
was heard before his Honor, 3d July, 1712, who decreed 
for the plaintiff; and on the 14th November, 1713, that de- 


cree was, on an appeal, affirmed by Lord Chancellor, Vid. 


3 F. Will. 205: 
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will decree 
| money Over- 


uſurious con- 
tract to be ac- 
counted for, 
notwith- 


| ments. 


DE 
Term. S. Michaelis 
8 Geo. 5 © Xs 
In Cora CANCELLARIZE. 
Caſe 10.  Beoſanquett verſus Daſhwood. (I) 
in beiog ee under a Som- 


Paid in pur- 


ſuance of an as 


ſanding the rupts) borrowed ſeveral conſiderable ſums of money from 


| _—_ —_” the teſtator Sir F. Daſhwood, for ſecuring whereof, with in- 
| predic Th tereſt, they gave him ſeveral] bonds and notes under their 
8 * hands; and about December 1710, accounts being ſettled be- 
| ſuch pay- tween them, and all intereſt on the ſaid bonds and notes paid, 
10,0001]. remained due to the ſaid teſtator, which was ſe- 


cured by ſeveral bonds; and the ſaid teſtator ſoon after 
demanding immediate payment of the money due on the 
ſaid bonds, and the bankrupts being unable to pay the ſame, 


the teſtator inſiſted that for the future they ſhould pay him 


intereſt at the rate of 10/. per annum for every 1001. of the 
ſaid 10,0007. and ſign an agreement for that purpoſe ; and 


if they would not pay ſuch intereſt, threatened to put the 
ſaid bond in ſuit: whereupon the ſaid bankrupts figned an 


agreement in writing to pay ſuch intereſt; and purſuant 
thereto, from 1710 to 1714, incluſive; paid the ſaid teſta- 


tor 1000 J. a- year for the intereſt of the ſaid 10,0007. be- 


fides the ſame intereſt for 1500/. borrowed of him on the 


IIith 


miſſion of bankruptcy againſt the two Cottons, 
brought their bill againſt Daſbood the defendant, 


(7) In Reg. lib. A. 1734. fol. 105. this caſe is thus 
ſtated, wiz. Samuel Cotton and John Cotton (afterwards bank- 


= 
«O01 


In Curia Cuncellariæ. 


as executor of Sir Francis Daſhwood, who had in his 


life- time lent ſeveral ſums to the Cottons the bank- 


8 


11th April, 171 1, on their promiſſory note, and for 1000 J. 


borrowed of him on the 11th December, 1711, on their pro- 
miſſory note: that the ſaid bankrupt, about the year 1715, 
paid the ſaid teſtator 500 J. in part of a bond debt, and ſoon 
after borrowed 5007. upon a bond and promiſſory note, dated 
the 11th May 1716, whereby they became indebted to him 
in 10,0007. for which they paid intereſt to him at the 
rate aforeſaid, from that time to 1724. The ſaid bank- 
rupts, in Fuly 24. paid the ſaid teſtator 2000/. in diſcharge 
of one of their bonds, and ſince his death paid the defend- 
ants, his executors, the further ſum of 30000. in diſcharge of 
bother of the ſaid bonds; and it appeared by the ſchedule an- 
 nexed to the plaintiff's bill, which contained an account of 

all the money borrowed of the ſaid teſtator, and of the pay- 
ments made in diſcharge thereof, that nothing remained due 


on the ſaid bonds, and the plaintiffs infifted the ſame were 
conſiderably overpaid. The defendants admitted they had 


found a note or memorandum, dated the Toth of January, 
1709, whereby the bankrupts agreed that what ſums of mo- 


ney ſhould remain due from them on bonds from Lady-day 


1710, ſhould be paid as ſoon as might be, and to allow inte- 
reſt after the rate of 10/. a- year for every 100 l. till the whole 
ſhould be paid; and that the bankrupts, about Zuly 1724, 
paid the teſtator 2000 J. in part of the 10, ooo. which they 


then owed him; and ſince his death they had paid the de- 


fendants, his executors, the further ſum of 30000. in further 
part of the principal money owing to his eſtate ; and ſaid, 
that ſince the teſtator's death there were found among his 
effects, beſides a bond from the bankrupts to the teſtator, 
(which had been delivered up) five bonds, all executed by 


the ſaid bankrupts to the teſtator, and believed the bank- 


rupts were indebted to the teſtator at his death in 80007, 
principal and intereſt for the ſame, at the rate of 64. for 


every 100 J. from Lady-day 1724. and after his death, and 


before their bankruptcy at ſeveral times, paid the defendants 
the ſaid 30001. part of the ſaid principal, and 1350/7. on ac- 
count of- intereſt at 6/. per cent. for every 100/. And in 


Fune 1728, the ſaid defendants made up an account of what 
was received on account of the ſaid 8000 J. and intereſt after 
the ſaid teſtator's death, computing the intereſt only to Lady- 


day 1709. and on the balance of ſuch accounts 5000. ap- 
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| ſhould account; and that for what had been really 

Jent, legal intereſt ſhould be computed and allowed; 
and what had been paid over and above legal inte- 
_ reſt, ſhould be deducted out of the principal at the 


more than was due with legal intereſt, that was to be 


for the defendant, that it was hard to inquire into a 


pearcd due for principal, a 1051 or intered; ; and ſuch 


61. per annum for every 1001. the ſame being actually paid 


De 7. erm. S. Mich. 1734. 


rupts, vpon bonds bearing 61. per cent. intereſt; (n)) 
and had taken advantage of their neceſſitous circum- 
ſtances, and compelled them to pay at the rate of 
10 J. per cent. to which they ſubmitted, and entered 
into other agreements for that purpoſe; and ſo con- 
tinued paying 104. per cent. from the year 1710. to 

the year 1724. = 


It was decreed at the Rolls that the Ada 5 


IF 


time paid; and the plaintiffs to pay what ſhould be 
due on the account: and if the teſtator had received 


refunded by the defendant, and the bonds” to be de- 
livered up. 
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Mr. Solicitor General and Mr. Fazakerley inſiſted 
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tranſaction of ſo long ſtanding, the parties having on 
all ſides ſubmitted to the agreement; and that vo- 
lenti non fit injuria; which was the reaſon of the 
Lord Holt's opinion in the caſe of Tomkins verſus 
Barnet, (n) 1 Salk. 22. why an action would not lie 
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account being then delivered to the bankrupts, they ac- 
knowledged ſuch balance was juſtly due, and promiſed to 
pay the ſame; and the ſaid defendants, the executors, in- 
ſiſted that if the ſaid bankrupts paid their teſtator any greater | 
intereſt for the money they owed him, than after the rate of 


by the bankrupts themſelves, the plaintiffs could not revoke 
ſuch payments, which were voluntarily made, and admitted 
aſſets of their teſtator, ſufficient to anſwer Prein de- 
mands. Reg. lib. 1734. fol. 105. | 


(m) Being the then legal intereſt. 


(n) Lord Mansfield expreſſes his ſuſpicions of the accu-_ 
racy of wy ales. as reporied by Salkeld i in the following 
worde 
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In Curia Cancellarig. : 


for recovery of money paid upon an uſurious con- 


tract; and that the bankrupts being participes cri- 
minis, ſhould have no more advantage here than at 


| law. Nothing was more common than to admit 
the party, after he had paid the money, to be an evi- 


dence in an information upon the ſtatute of uſury ; 


which ſhews he 1s, my eye of the law, after pay- 
ment, an indifferent perſon : and compared it to the 
| Caſe of gaming; where, if the loſer pays the money, 
and does not ſue for the recovery within the time 


preſcribed by the act, (o) he is barred. And * 


— 2 7 . : 85 1 . MY 


words. viz. “As to the caſe of Tomkins v. Barnet, it has 
often been mentioned, and I have often had occaſion to look 


into it; but it is fo looſely reported, and ſtuffed with ſuch 


ſtrange argument, that it is difficult to make any thing of it. 
One book ſays, it was determined by Lord Holt; another, by 
Lord Treby. Certain it is, it was only a niſi privs caſe. I 


think the judgment may have been right, but the reporter, 
(Salkeid) not properly acquainted with the facts, has recourſe 


to falſe reaſons in ſupport of it. The caſe muſt have been, 
as I take it, an action to recover back what had been paid 


in part of principal and legal intereſt, upon an uſurious con- 


tract; and therefore the action would not lie: for fo far as 


principal and /egal intereſt went, the debtor was obliged, in 
natural juſtice, to pay, therefore he could not recover it 


back. But for all above legal intereſt, equity will aſſiſt the 
_ debtor to retain, if not paid, or an action will lie to recover 


back the ſurplus, if the whole has been paid. The reporter, 
not ſeeing this diſtinction, has given the abſurd reaſon, that 
volenti non fit. injuria ; and therefore the man who, from 


mere neceſſity, pays more than the other can in juſtice de- 
mand, and who is called in ſome books the ave / the lender, 
| ſhall be ſaid to have paid it willingly, and have no right to 
recover it back, and the lender ſhall retain, though it is in 
order to prevent this oppreſſion, and advantage taken of the 
_ neceſſity of others, that the law has made it penal for him to 
take.“ Dougl. Rep. 697. in notes. | | 


(e) By flat. ꝙ Anne, c. 14, fec. 2. the loſer may recover 
the money loſt, within three months after the lots. If he 


does not ſue for and recover it within that time, any perſon 
may recover the ſum loſt, and treble the value. But it has 


been 
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and contracts therein being good: but it is the ſub- 


any relief in equity, the money being paid, and 


wherein are promiſes to pay off the reſidue, is now 


ment of that money to the loſer, after the expiration of three 


payment under ſuch ſecurity cannot be ſupported. But, gu. 


Intereſt, ſhould be retained by him as ſuch ; and that the 2 /. 


De Term. S. Mich. 1734. 
the caſe of Walker verſus Penry, (P) 2 Vern, 78, 
. 5 N 
Lord Chancellor. There is no doubt of the bonds 


ſequent agreement upon which the queſtion ariſes. 
It is clear that more has been paid than legal intereſt. 
That appears from the ſeveral letters which have 
been read, and which prove an agreement to pay 
10 J. per cent. and that from Sir Francis Daſhwood's 
receipts; but whether the plaintiffs be intitled to 


thoſe payments agreed to be continued, by ſeveral 
letters from the Cottons to Sir Francis Daſb wood, 


the queſtion? 


been held that the limitation of three months is confined to 
the caſe of money actually paid at the time; but that if a 
bond or other ſecurity is given, and the money, or part of it, 
afterwards paid, a court of equity will compel the re-pay- 


months. Rawden v. Shadwell, Ambl. 269. 5 
The reaſon there ſtated to have been given by Lord Hard- 
wicke, is, that the ſecurity being void by g Anne, c. 14. the 
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becauſe the contract alſo is not made void. By 16 Car. 2. c. 
7. ſec. 3. if the loſs at one ſitting is more than 1001. the 
contract itſelf is made void; and in Rawden v. Shadwell, the _ 
bond was for 5ool. 1 FC 
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(p) In this caſe, upon a re-hearing, the only queſtion in- 
fiſted on was, Whether a mortgagee having received intereſt 
upon an old mortgage after the rate of 8 J. per cent. after ſuch 
time as the intereſt was reduced to 61. per cent. by the ſta- 
tute, ſhould allow or diſcount the 2 J. per cent. towards ſa- 
tisfaction of the principal. The court confirmed the former 
decree, viz. that the 8/. per cent. paid to the mortgagee for 


per cent. ſhould not be diſcounted, nor applied towards 9 
faQion of the principal, R 


5 In Curia Cancellariæ. 5 


| | T he only caſe that has been cited, that ſeems to 
come up to this, is that of Tomkins verſus (q) Bar- 
net; which proves only, that where the party has 


8 paid a ſum upon an illegal contract, he ſhall not re- 
cover it upon an action brought by him. And tho” 
ö. a court of equity will not differ from the courts of 
* law in the expoſition of ſtatutes; yet does it often 
e vary in the remedies given, and in the manner of 
* applying them. | ei 
o The penalties, for inſtance, given by this act, are 
1 not to be ſued for here; nor could this court decree 
18 them. And though no indebitatus afſumpfit (r) will 
* | CE ; | 2 Y Ee lie, 
S9 


0 Supra. Vide allo Jacques and Golighth, 2 Blackft 
1073. in which this caſe is denied to be law. 


lowing rule is laid down, vi. If the act itſelf is immoral, 
or a violation of the general laws of public policy, there the 
party paying ſhall not have his action (indebitatus afſumpſit) ; 


neral laws, the rule is, potior eff conditio defendentis. But 
there are other laws, which are calculated for the protection 


if ſuch laws are violated, and the defendant takes advantage 
of the plaintiff's condition or fituation, there the plaintiff 
| ſhall recover.” Vid. alſo, S. P. Cockſhot v. Bennet, B. R. M. 
29 Geo. 3. 2 Term Rep. 763, 766. Facques v. Withy, C. B. T. 
28 Geo. 3. H. Bl. 65. Nerot v. Wallace, B. R. 29 Geo. 3. 
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plaintiff having pawned ſome goods with the defendant for 
20 l. he refuſed to deliver them up, unleſs the plaintiff would 
pay him 101. The plaintiff had tendered 47. which was 
more than the legal intereſt amounted to; but finding that 
he could not otherwiſe get his goods back, he at laſt paid 
the whole demand, and brought an action for the ſurplus 
beyond legal interefl, as money had and received to his uſe, 
and recovered. Vid. alſo S. P. Fitzroy v. Gwillim, B. R. E. 
26 Geo. 1 Term Rep. 5 3. the reſult of which caſes, upon 


recover 


„ 


.) Sed vid. Smith and Bromley, cited in Jones v. Barkley, 
Dougl. 696. where, in the words of Lord Mansfield, the fol- 


for where both parties are equally criminal againſt ſuch ge- 


of the ſubject againſt oppreſſion, extortion, and deceit; and 


3 Term Rep. 17. Aſlley v. Reynolds, 2 Str. 915. where the 


principle, and by analogy, ſeems to be, that a plaintiff may 
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De Term. S. Mich. 1734. 


lie, in ſtrictneſs of law, for recovering of money paid 


upon an uſurious contract; yet that is no rule to 
this court, which will never ſee a creditor running 


away with an exorbitant intereſt beyond what the 


law allows, though the money has been paid, with- 


out relieving the party injured. The caſe of Sir 
Thomas Meers, heard by the Lord Harcourt, is an 
authority in point, that this court will relieve in 
caſes, which, though perhaps ſtrictly legal, bear hard 


upon one party. The caſe was this: Sir Thomas 
Meers had in ſome mortgages inſerted a covenant, 
that if the intereſt was not paid punctually at the day, 


it ſhould from that time, and ſo from time to time, 


be turned into principal, and bear intereſt : upon a 


bill filed, the Lord Chancellor relieved the mort. 
gagors againſt this covenant, as unjuſt and oppreſ- 


five. So likewiſe is the caſe of Broadway, (s) which 7 
was firſt heard at the Ko//s, and then affirmed by the 


Lord King, an expreſs authority, that in matters 
within the juriſdiction of this court it will relieve, 
though nothing appears which, ſtrictly ſpeaking, 
may be called illegal. The reaſon is; becauſe all 
thoſe caſes carry ſomewhat of fraud with them. 1 
do not mean ſuch a fraud as is properly deceit; but 
ſuch proceedings as lay a particular burden or hard- 
ſhip upon any man: it being the bulineſs of this 
court to relieve againſt all offences againſt the law 

of nature and reaſon: and if it be ſo in caſes which, 

ſtrictly ſpeaking, may be called legal, how much 
more ſhall it be fo, where the covenant or agree- 
ment is againſt an expreſs law (as in this caſe) againſt 
the ſtatute of uſury, though the party may have ſub- 


mitted for a time to the terms impoſed on him ? — _ 


recover upon this action all money paid by bing beyond legal 
inter et, upon an uſurious contract or loan. Vid. alſo Bellun 


v. Hyde and Mechell, 1 Atk. 126 to 128. Scott v. Neſbit, 


"8 Bro. Cha. Rep. 641. Ex parte Skip, 2 Ve. 489. . 


(s) Broadways v. Morecroft, Miſel'y 247. 2 Salk. 449. 


 Cormmyns's Rep. 349, 351+ 
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ther, and one pays the money, if after payment he 
cannot recover it at law, I do not ſee that a court of pu,riceps ri 
equity has any thing to do but to ſtand zexzer ; there minis, 


< © To Fl mov oe 


In Curia Cancellarie. 


The payment of the money will not alter the caſe in 
a court of equity; for, it ought not to have been 


paid: and the maxims of volenti non fit injuria, will 


hald as well in all cafes of hard bargains, againſt 
which the court relieves, as in this. It is only the 
corruption of the perſon making ſuch bargains that 
is to be conſidered : it is that only which the ſtatute 


has in view; and it is that only which intitles the 


party oppreſſed to relief. This anſwers the objec- 
tion that was made by the defendant's counſel, of 
the bankrupts being pariicipes criminis; for, they 


are oppreſſed, and their neceſſities obliged them to 
ſubmit to thoſe terms. Nor can it be ſaid in any 


_ caſe of oppreſſion, that the party oppreſſed is pari- 


41 


ceps criminis; ſince it is that very hardſhip which he In the caſe of 


labouts under, and which is impoſed on him by ano- 
ther, that makes the crime. The caſe of gameſters, 


money loſt a: 

gaming and 

| . : X aid, oſſibl 
to which this has been compared, is no way parallel; era Lene 5 

for, there both parties are criminal: and if two per- will refuſe 


ſons will fit down, and endeavour to ruin one ano- belief; the 


being in that caſe no oppreſſion upon one party, as 


there is in this. Another difficulty was made as to 
the refunding: but is not that a common direction 


in all caſes where ſecurities are ſought to be redeem- 
ed, that if the party has been over paid, he ſhall re- 


fund? (7) Muſt he keep money that he has no 
right to, merely becauſe he got it into his hands? 


I do not determine how it would be, if all the ſecu- 


ities were delivered up; this is not now before me: 
1 only determine what is now before the court; and 


is the common direction in all caſes where ſecurities 


are ſought to be redeemed. 


And | ſo affirmed the decree, Ec. 


— ¶ — — att. Sas 4 — — 


(1) Moore v. Batten, Ambl. Rep 371. 


plaintiff in 
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Caſe 11. 
12 Nov. 


Huſband and 
wife levy a 
fine of her 
truſt eſtate; 
this ſhall 
bind the 
wife, unleſs 


there be proof 


of force or 
fraud : and 
this, altho' 
the by anſwer 
had ſworn 
that ſhe was 
compelled by 
 dure/s to join, 


De Term. S. Mich. 1734. 
Penne verſus Peacock & uror. 


HE defendant Jane Peacock, before her mar- 
riage, conveyed (with her now huſband's pri- 


vity) the premiſſes to truſtees, in truſt to pay the 
rents and profits to her ſole and ſeparate uſe for her 


life; and after her deceaſe, in truſt for ſuch uſes as 
he, whether ſole or covert, ſhould by her laſt will 
limit and appoint; and for want of ſuch appoint- 
ment, then to her own right heirs for ever. She 
afterwards marries the defendant, who mortgages 


part of the lands to the plaintiff for 1000/7. for a 


term of five hundred years; and then a fine 1s levied 
by huſband and wife, who both declared the uſes of 
the fine, as to the mortaged premiſſes, to be to the 


_ plaintiff for ſecuring the principal and intereſt. — 


The wife, by order of the court, anſwered ſeparately; 


and inſiſted in her anſwer, that ſhe had been forced 


to join in the fine by dureſs, infinvating the mort- 
gage to be fictitious, and in truſt for the huſband, in 

order to defraud her. She further inſiſtes, that there 
was no power reſerved to her in the indenture of 
bargain and ſale, to diſpoſe of her real eſtate, or 
any part thereof, but by her laſt will; that ſhe had 
no eſtate in the premiſſes, but that the fine and 
N were both void. = 


It was fide for the defendant, that the 1 . 
eſtate being in the truſtees, the parties to the fine 
had not ſuch an eſtate in them whereof a fine could 
be levied to bar the wife's right; and that this being 
a mere naked power, without any intereſt, could 
not be barred by the fine, but remained Rill 3 in the 
wite by force of the firſt conveyance. X 


Lord Chancellor. The ſuggettions of dureſs and 
fraud in the defendant's anſwer, do not appear upon 
the proofs ; although it muſt be confeſſed, that the 
reſerving the equity of redemption to the huſband 
and his heirs, without any mention made of the 

I : wife, 


Y — 1 2 
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In Curia Cancellariæ. 


wiſe, looks a little ſuſpicious : but as the fraud is not 


made out to the ſatisfaction of the court, it is needleſs 
to determine how far fo ſolemn an act as a fine might 
be affected by it. The next objection is, that the 


legal eſtate being in the truſtees, the huſband and 


' wife had not ſuch an eſtate in the land whereof a fine 


could be levied to bar the wife's right : but as to 


that, it is very well known, that the operations of 


e 


fines and recoveries is the ſame upon truſt eſtates as 


upon legal eſtates. And if ſo, it muſt inevitably 


follow, that an eſtate for life limited to the wife, and 


the remainder limited to her own right heirs in de- 
fault of any appointment made by her laſt will, are 
both diſpoſed of by the fine. And if no ſuch re- 
mainder had been limited by it, as the eſtate was the 
wife's own, and moved dHriginally from her, whate- 
ver was not conveyed would have remained in her, 


and conſequently been barred. This anſwers the 
objection of its being a naked power, or power in 


groſs, and fo not barred by the fine: for, how can 
that be called a naked power, which 1s to operate 
and take effect on the party's own eſtate? It is cer- 


tainly a power coupled with an intereſt, and annexed 


to her inheritance, and ſo deſtroyed by the fine; 
ſince that a leaſe and releaſe, or any other convey- 
ance, will carry with them all powers that are joined 
to the eſtate: ſo a feoffment to the ule of her laſt 
will, or the ſurrender of a copyhold to the uſe of 
one's laſt will, do ſtill leave a power in the feoffor or 


ſurrenderor to diſpoſe of their eſtate by a new feoff- 


ment or ſurrender. 


| And ſo decreed (a) the truſtees to convey to the 
plaintiffs the mortgagees, but without prejudice to 


any future bill that might be brought for diſcovery 


of the fraud or force. 


For the defendant was cited the caſe of Black- 
wood verſus Norris, heard ſome-time ago at the 


* 


td. 
5 — 


(4) Reg. lib. A. 1734. fol. 42. 2 


Rells, 


De Term. S. Mich. 1734. 


Rolls, where the Lady Shovel] had deviſed 4000. 
in truſt for the ſeparate uſe of a feme covert; 
and upon a bill brought by huſband and wife 
againſt the truſtees, though the wife was her- 


11. 3 ſelf in court, and conſented that the money 
1 ſhould be paid to her huſband; yet the Maſter 
1 of the Rolls would not decree it, but diſmiſſed 
+; CE ng. 
it? 


N. B. This was the caſe only of a perſonalty. (20) 
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4 TEK (44) Ce 
3 * Hopkins verſus Hopkins. 

{LES  Aconſtruc- INH E teſtator Mr. Hopkins, by his will, deviſes 
4 e in favor his real eſtate to truſtees and their heirs, to the 
114 deviges tc uſe of them and their heirs, in truſt for Samuel Hop- 
FRE ſupport the #ins (the plaintiff's only ſon ; which plaintiff is 
1 | intent of the heir at law to the teſtator) for life; and from and 
TBE: teſtator, will after his deceaſe, in truſt for the firſt and every other 
SEE) be made ei- ſon of the body of the ſaid Samuel, lawfully to be 
1 ther in the | | 3 | & | 
. courts of law begotten, and the heirs male of the body of every 
11 or equity, if ſuch ſon; and for want of ſuch iſſue, in caſe the 
Ai it may be faid John Hopkins, the plaintiff, ſhould have any 
WE done con- other ſon or ſons of his body lawfully begotien, then 
1 itently with in truſt for all and every ſuch ſon and ſons reſpec- 

=. the rules of | y | | Ee. 4385 


tively and ſucceſſively, for their reſpective lives; 


| law, 
] with the like remainders to their ſeveral ſons; with 
5 the like remainders to the heirs male of the body of 
„ every ſuch ſon, as before limited to the iſſue male of 
„ the ſaid Samuel Bopłins; and for want of ſuch iſſue, 
© in truſt for the firſt and every other ſon of the body 
| 2] of Sarah, the ſaid John Hopkins's eldeſt daughter, 
„ lawfully to be begotten; with like remainders to the 2 
4 ſons of John Flopkins's other daughters; and for x 
TEE! want of ſuch iſſue, then in truſt for the firſt and IM 
WE 5 every other ſon of his couſin Anne Dare (wife of Ml 
17 4 Francis Dare) lawfully to be begotten; with like 
1 q | 1 (o) See Vin. Abr. 4 vol. 202. S. C. BEN : 
FF ö e remainders 
1 


A. 
*. AF 


: WP. 3 © x9 git 1 
2 1 RX; 
oe wer Fe 


præfſits, or of any greater cr other part thereof, 


In Curia Cancellarie; 


" omnainders to the heirs male of the body of every 


44 


ſuch ſon of the ſaid Anne Dare; and for default of 


* 


ſuch iſſue, then in truſt for his own right heirs for 
ever : then come two proviſoes ; the one, whereby 


every perſon that ſhould come into poſſeſſion of his 


eſtate, was to take his name, and bear his arms: the 
other is in theſe words; Provided alſo, and it is my 
will, that none ef the perſons, to whom the aid tales 
are hereby limited for life, ſhall be in the actual puſ- 


Whatever 
intereſt in, 
or profits out 
of a real 


/effion thereof, and in the enjoyment of the rents and eſtate, are 


than as 


hereinafter is mentioned, until he or they ſhall have re- 
JSpeively attained his or their ages of !wenty-one years ; 
and in the mean time, and until his or their attaining 
to ſuch age, my truſtees and their heirs and executors 


all make ſuch allowances thereout, for 1he handſome 


and liberal maintenance and education of Juch perſon 
and perſons reſpettively, as they fail think ſuitable and 
agreeable to his eftate and fortune; and it is my will, 
that the overplus of the ſaid rents and profits, over 
and above the annual allowances, or ſuch part thereof 


- as ſhall remain after all my debts, legacies, and funeral 
expences ſhall be firſt paid, (with the payment whereof 


1 have charged my real eſtate, in caſe my perſonal eſtate 


ſhall not be ſufficient for thoſe A ) do go to cb 


perſons as ſhail firſt be intitle unto, or come into the 
actual poſſeſſion of my ſaid real eflate, according to this 
— 


Samuel Hopkins died in the teſtator's life-time, 
without iſſue ; and ſome time afrer, the teſtator died 
without any alteration made of his will: nor had 
Jobn Hopkins any other fon; nor were any of the 
Other remainder-men in % at the teſtator's (g) 
death, except —— Dare, ton of ann Dare. 


The 
(2) Which circumſtance after the teſtator's death, occa- 
ſioned the bringing two 8. one by John Hopkins and his 


undiſpoſed of 
by a teſtator, 
deſcend to the 
heir: and he 
takes them, 
not by the 
will, or the 
intent of the 
teſtator; but 
they are 
thrown upon 
him by the 
law, for 
want of ſome 
other perſon 
to take. 
LEquitas 
equitur 
zem. 
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(46) 


ecutory deviſe. Vid. 1 Ah, 682. 8. C. e 


De Term. S. Mich. 1734. 


The firſt queſtion was, Whether by Samuel's death 
in the teſtator's life-time, the ſeveral limitations be- 


tween him and Dare were not become void ; there 


being no particular eſtate to ſupport them as re- 
mainders, by reaſon of Samuel's death in the teſta- 
tor's life-time, who was to take the firſt eſtate; nor 
nobody capable of taking at the teſtator's death but 
the ſon of Anne Dare, who thereby claimed the whole 
intereſt preſently ? or whether theſe intermediate 
limitations ſhould not enure by way of executory 


| deviſe to any other ſon he might hereafter have? 


The ſecond queſtion was, in caſe the limitation 


to the other ſons of John Hopkins was to be looked 


upon as an executory deviſe, What ſhould become 
of the rents and profits in the mean time? . 


The cauſe was firſt heard at the Rolle, and there 
decreed to be an executory deviſe. (fr) 


Mr. Serjeant Eyre, and Mr. Peere Williams argued, 
that the conſideration of truſt and legal eſtates be- 
ing the ſame, this limitation to the other ſons of 
John Hopkins was to be taken to be a remaincer, and 
could not enure; the rule of law being never to 


conſtrue that an executory deviſe, which may enure 


2 L 2 
* 


—— 


daughter, to have an account and an execution of the truſt; 
and John Hopkins prayed, that as heir at law he might have 
the profits till ſome perſons came in eſſe, capable to take 
under the: will, as part of the truſt undiſpoſed of ; the other bill 
was brought by the truſtees, that till a perſon was in eſſe, 
capable of taking, the profits might be accumulated to in- 
creaſe the eſtate. 1 Ath. 582. S. C. 1 | | 


(r) The Maſter of the Rolls being of opinion, that the 


limitation to Samuel Hopkins was to be conſidered as if it 


had hever been in the will, and therefore that the deviſe to 
after-born ſons being by future words, in caſe his couſin 
John Hopkins ſhould have any other ſon, it was now to be 
conſidered as the firſt deviſe, and might take effect as an ex- 
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n Curia Cancellarie. 


as a contingent remainder. They agreed the dif- 


ference between deeds and wills; that in the former 
the firſt eſtate muſt be good, otherwiſe all the re- 


mainders depending thereon are void, and can never 


ariſe; but in the latter, the firſt eſtate may be void, 


and yet the remainders take place, as in 2 Ro. Ab. 
415. pl. 6, 7. Plow. 414. a. Cro. El. 423. 2 Lern. 
722. But they inſiſted, that deviſes of real eſtates 
were to relate to the time of the making the will; 


as if one deviſes all the land he has, or ſhall have ac 


his deceaſe, yer no after-purchaſed land ſhall paſs, 
but ſuch only as he had at the time of the will made; 
and that what was a limitation by way of remainder 
at the time of the will made, could not, by any () 
ſubſequent accident, become an executory deviſe, 
1 Salk. 237. 1 Sid. 3. 2 Ro. Abr. 418, 2 Saund, 
380, 388. 1 Salt. 226. and that this, being 
to ariſe after an eſtate tail, was too remote; the 
law not allowing of executory deviſes to ariſe after 


an eſtate tail, 


Mr. Attorney General, Mr. Solicitor General, Mr. 


Verney, Mr. Fazakerley, Mr, Bootle, and Mr. Strange, 
argued on the other hand, that Samuel being J-c 
without iſſue in the teſtator's life-time, this mite 
tion to the other ſons of John Hopkins ſhould e nur 

by way of executory deviſe, They obſerved, that 
executory deviſes were not of a very long ſtanding ; 


yet that they are of the ſame nature with another 
thing which is very ancient ; which is ſpringing 


_ uſes, which are as old as uſes theraſelves. Ard 


that, if at common law ſuch things were allowed, ir 
was very well. done of the judges to admit of excc:i- 


_ fory deviſes to carry into execution, as far as po 
ble, the intent of the teſtator. That the teſtator's 


OY 


— 


(5) Sed vid. Brownfword v. Edwards, 2 Yeſ. 249. Doe 
v. Fonnereau, Dougl. Rep. 487 to 500. in which caſes it was 


held and determined that a deviſe may operate either way, 


according to the event. 
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De Term. S. Mich. 1734. 


intent is clear in this caſe, that the firſt and every 
other ſon of Jobn Hopkins ſhould take; and that 
this intent may be carried into execution is likewiſe 
clear, Indeed, as a contingent remainder, .it can 
never take effect; becauſe remainders muſt take 
place eo inſtanti the particular eſtates determine; but 
in order to prevent that inconveniency, other ways 
have been found out to ſupport wills; and the Lord 
Hobart comrnends the judges for being aſtuti to ſerve 
the party's intent. The rule laid down on the other 
fide, that a limitation which may enure as a remain- 
der, ſhall never be conſtrued to be an executory de- 
viſe, is true: bot that is only a ſuppoſal that the 
party's intent was, that things ſhould go according 
to the ordinary forms; but where they cannot, 
there extraordinary methods are uſed to ſerve the 
intent; and it is impoſſible to find out any ſet of 
words more proper to make an executory deviſe 
than thoſe uſed here: nothing but the intervening. 
eſtate to Semuel can make any difficulty; and that is 
anſwered by the caſes put on the other ſide, 2 Ro. 
Abr. 41. b. of a deviſe to A. for life, remainder to B. 
and of a deviſe to a monk, remainder over; A. dies 
in the teſtator's life time; B. ſhall take by way of 
execu:ory deviſe; and in the latter caſe, immediately 
upon the teſtaror's death, the remainder-man ſhall 
take: and yet if either A. had outlived the teſtator, 
or the monk been deraigned in the teſtator's life- 
rime, 1n both caſes the ſecond limitation muſt have 
been a remainder, So in this caſe, the eſtate to 
Samuel never having taken effect, it muſt enure by 
way of executory deviſe, to the firſt and every other 
ſon of John Hopkins; whereas had Samuel outlived 
the teſt tor, the limitation had been a remainder, —_ 
The caſe in 1 Sid. 3. widely differs from this; for, 
that was upon a ſetitement, which is complete upon 
the execution of it; whereas a will is ambulatory 
until death, Nor can any better compariſon be 
drawn between this and the other caſes that have 
been put, which are of contingent remainders, and 
lo quite foreign to executory deviſes, And 1 
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In Curia Cancellariæ. 


of Purefoy verſus Rogers, 2 Saund. 380, 388. the par- 
' ticular eſtate was exiſting after the teſtator's death; 


which conſequently ſupported the remainder; and 
ſo plainly differs from this caſe, where is no par- 


| ticular eſtate in being. But Cro. Eliz. 878, (t) is 


a ſtrong authority for the conſtruction now deſired; 
for, there the deviſe was of lands to F. S. from Mi- 
chaelmas following, remainder over in fee; the teſ- 


tator died before Michaelmas ; it was held by the 


court, to be a good executory deviſe: for, a remain- 
der it could not be; becauſe it could not begin un- 


ti] the particular eſtate did, which was not to com- 
mence till Michaelmas after; and a freehold cannot 
be in expectancy: it was therefore held, that the 
freehold ſhould, in the mean time, deſcend to the 


heir at law, and veſt in him; but if in that caſe the 


teſtator had lived to Michaelmas, then it had been a 
good remainder. And if an executory deviſe may, 
by a ſubſequent accident, become good as ſuch, 
_ eſpecially where the teſtator's intent is clear that it 
ſhould; (which was the reaſon of the reſolution in 
the caſe of Higgins verſus Dowl/er, (u) 2 Vern. 600, 


——_— 
N — 
— 


t) One ſeiſed in fee deviſed lands to J. S. for five years 
from Michaelmas then next, remainder to B. in fee, and the 
queſtion was, whether this was a good deviſe of the remain- 
der in fee to B. and adjudged that this was a good deviſe of 
the remainder in fee; for though it was admitted that a free- 
hold could not expect or be in abe y ance, yet in that caſe the 


freehold and fee-ſimple deſcended and veſted in the heir at 


law till Michaelmas, and ſo was not in abeyance, and this 
made the deviſe after Michaelmas good. Cro. Elix. 878.— 
Pays caſe. In 1 Lut. 79. or Clarkev. Smith, this caſe is men- 
tioned by the court, and admitted to be law: A. ſeiſed of 
land in fee, deviſes to B. in fee, to commence and take ef- 


fe ſix months after the teſtator's death, this is plainly a 


good executory deviſe, and will take effect at the end of ſix 


months after the teſtator's death; but it is expreſsly held 


| there, that during thoſe ſix months the eſtate deſcends and 
continues in the heir at law of the teſtator, 


(u Ante, | | 
| where 
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De Term. S. Mich. 1734. 


where the limitation to the daughter was allowed to 
be good, there being no ſon to take: ſo a deviſe to 
two and their heirs, one dies in the life of the teſta- 

tor, the ſurvivor ſhall take the whole, 1 Salk. 238.) 

and if courts of law do, much more will courts of 
equity mould the words ſo as to let in thoſe whom 
the teſtator intended to take. Nor will the objec- 
tion hold that has been made on the other ſide, viz. 
that this, being to take effect after an eſtate tail, is 
too remote, and can never ariſe; for, here can ne- 
ver be any eſtate tail before this executory deviſe is 
to ariſe, Samuel being dead without iſſue: nor is 
there any danger of a perpetuity ; the longeſt time 
that this can ſubſiſt as an executory deviſe being 

only until the birth of a ſon to a perſon in e, which 
is but nine months: whereas in the caſe of Floyd 
verſus Carey, in the Houſe of Lords, twelve months 
were allowed to be a reaſonable time; and in that 
of Maſſenburgh verſus Aſh, (w) 1 Vern. 234, 257, 304. 
twenty-one years were held to be good; and where 
there is no danger of a perpetuity, it is juſt that ex- 
ecutory deviſes ſhould be carried as far as may be 


12 Wy * — — 


(w) Which caſe was this: A term for years was aſſigned 
to truſtees in truſt for baron and feme during their lives, and 
the life of the longer liver of them; and if there ſhould hap- 
pen to be iſſue male of their bodies living at the time of the 
deceaſe of the ſurvivor of them, then in truſt, that the eldeſt 
| ſon of that marriage ſhould be maintained out of the rents 
and profits, until he attained his age of 21 years, and then 
the whole term to be aſſigned unto him; and in caſe he 
ſhould die before the age of twenty-one years, then in like 
manner for the maintenance of the ſecond, third, fourth, 
and every other ſon of that marriage, in the ſame manner; 
but if no ſuch ſon, or if all the ſons die before twenty-one, 
then to J. S. Baron and feme die, and leave a ſon only, 
who dies whilſt an infant of about five years old——and the 
queſtion was, whether the remainder over to J. S. was 

zood? and held that it was. 5 


ta 
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3 


to ſerve the intent of the party. This court went a 


great way in that caſe of Maſſenburgh verſus Aſb.— 
And though the courts at law would not at firſt al- 
lou any executory deviſe to ariſe after the compaſs of 
a life or lives wearing out together, as appears by 
the caſe of Scattergood verſus Cage, (x) 1 Salk. 229. 
yet that of Floyd verſus Carey, being ſubſequent to 
that, and in the Houſe of Lords, has led the courts 
of law into carrying them as far as this court does. 


The caſe of Lord Glenorchy verſus Bofville (y) is an- 
other ſtrong authority; where the words were deter- 


mined to carry an eſtate tail; but the truſts being 


executory, and the intent of the parties clearly 
otherwiſe, they were reſtrained, and decreed to carry 
but an eſtate for life, with remainder to the firſt 


and other ſons, Sc. | 


1 Chancellor. Two queſtions have been made 


upon this will: the firſt is, Whether this limitation 

to the firſt and every other ſon of John Hopkins can 
now take effect as an executory deviſe? or, whether 
it ſhall be taken as a contingent remainder, and con- 


ſequently void for want of a particular eſtate to ſup- 


port it, by reaſon of Samuel's death in the teſtator's 
life-time, and that John Hopkins had no ſon in %% 


at the teſtator's death, in whom the remainder might 


veſt? The next queſtion is, in caſe the limitation 
be taken as an executory deviſe, what is to become 
of the rents and profits of this eſtate until John Hop- 


Eins has a ſon? As to the firſt, I think it impoſſible 


to cite any authorities in point. None have been 
cited. It ſeems to be allowed, that if things had 
ſtood at the teſtator's death as they did at the time 
of the making of the will, the limitation in queſtion 


would have been a remainder, by reaſon of Samuel's 


) 1 Eg. Cof. Ar. 189. pl. 14, 15. S. C. 
(6) ds | 


+ 48 
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the will is principally to be regarded in reſpect to 5 
the teſtator's intent. If an infant or feme covert 


| thould take preſently, although 4. left iſſue. 


De rn S. Mich. 17 34. N 


eſtate, which would have ſupported it: ſo is the 
caſe of Purefoy verſus Rogers (z) 2 Saund. 380. 388, | 
and limitations of this kind are never conſtrued to 
be executory deviſes but where they cannot take ef- 
ſect as remainders. So on the other hand, it is like- 
wiſe clear, that had there been no ſuch limitation to 
Samuel and his ſons, the limitation muſt have been 
a good executory deviſe, there being no antecedent 
eſtate to ſupport it; and conſequently not able to 
enure as a remainder : ſo that it muſt be the inter- 
vening accident of Samuel's death in the teſtator's 
life-time, upon which this point muſt depend. And 
as to that, I am of opinion that the time of making 


make a will, and do not act either at full age or af- 
ter the coverture determined, to revoke this will, 
yet the will is void; becauſe the time of making is 
principally to be conſidered; and the Jaw judges 
them incapable of diſpoſing by will at thoſe times. 
The ſame reaſon holds in the caſe of a deviſe of all 
the lands which a man has or ſhall have at the time 
of his death, no after-purchaſed lands ſhall paſs 
without a re-publication : which was the caſe of 
Bunter verſus Cook, 1 Salk. 237. becauſe the time of 
the will made is chiefly to be regarded. Indeed it 
is poſſible that ſubſequent things may happen to al- 
ter the teſtator's intent; but unleſs that alteration 
be declared, no court can take notice of his private 
intent, not manifeſted by any revocation of the for- 
mer; though theſe ſubſequent accidents may and 
muſt, in many caſes, have an operation upon the 
will; as in the caſe of Fuller verſus Fu ler, (a) Cro. 
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(z) Vid. alſo Fearne's Contingent Remainders, on Executory 
Deviſes, 242; 26 1, 262, 280, 299. 3 ed. alſo 4 ed. 451. : 
(a) Deviſe to A. and the heirs of his body, remainder to 
B. A. dies in the life-time of the teſtator; held that B. 


„„ 


e 


i Eads 


In Curia Cancellarie. 


Elia. 422. and Hutton and Simpſon, 2 Vern. 7 22. (5) 
And in the lord Land/down's caſe, the firſt limitation 
did not expire by effluxion of time, but by the inter- 
vening alteration of things between the time of the 
will made and the reſtator's death; and the words 
there, for want of ſuch iſſue, were not conſtrued to 
create another eſtate tai] to poſtpone the limitation, 
but only to convert the ſecond eſtate to the prece- 
dent limitation. So we ſee, that in theſe caſes the 
method of the courts is not to ſet aſide the intent be- 
cauſe it cannot take effect ſo fully as the teſtator de- 
fired; but to let it work as far as it can. And if, in 
this caſe, we conſider it as an executory deviſe, the 


intent will be ſerved in caſe John Hopkins has a ſe- 


cond ſon ; but if it is taken as a remainder, the in- 
tent plainly appearing that a ſecond ſon of Job 
Hopkins ſhould take, is quite deſtroyed ; there 'being 
no precedent eſtate to ſupport it as a remainder.— 
The very being of executory deviſes ſhews a ſtrong 
inclination, both in the courts of law and equity, to 


ſupport the teſtator's intent (c) as far as poſhble :— 


and though they be not of ancient date, yet they are 


of the ſame nature with ſpringing uſes, which are as 
old as uſes themſelves. I can ſee no difference be- 


tween this caſe and the others of like nature, that 
have been adjudged. And if ſuch a conftruRion 
may be made conſiſtently with the rules of law, and 
_ agreeable to the teſtator's intent, it would he very 
hard not to ſuffer it to prevail. In Pay's caſe, Cre. 


Eliz. $78. (a) had the teſtator lived to Michaelmas, 
the limitation had! been a remainder; and if a re- 


— 


— 


| (3) Deviſe of land to A. in tail, and after Ats death with= _ 
out iſſue to B. A. dies in the life-time of the teſtator, leav- 
ing iſſue, the deviſe to A. held to be void, and that B. ſhnould 


take preſently, though againſt the expreſs words of the will, 
and the intent of the teftacor, 


(c) Vide Doe v. F een Douglas 470, ood authorities 
there cited. 


© Vid. alſo My 43 8. C. but differently late, et ante 48. 
| "3 mainder 


50 


(51) 


(523 
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mainder in i's firſt cr-arion dors, by any fi blequent fp 
accident, bec me an cxecui ry Ceviſe, why ſhould 
it not be goo here, upon the authoriiy of that 
caſe, where by th- teſtator's dc ath before Mi. boelmas, 


what would otherwiſe have been a remain cr, was 
held to be good by way of executory devife? 1 


think, that in this caſe t e limitation would operate 
as an cxccutory deviſe, it it was of a legal eſtates; _ 
and thereiore ſhall do 1 as a truſt, the a Leung 


the ſame. 


The next : queſtion i is, what is to become * the 


rents and profits, in caſe this be taken to be an 


execvtory deviſe, until the birth of a ſon to John 
Hopkins: ? And this muit depend upon the wording of 
the proviſo. The words are, That none of the per- 
ons to whom the eftates are limited, ſhall be in the 


atrual poſſeſſion and enjoyment of the rents and profits 


until they ſhall reſtecitvely attain the age of twenty- 


o e; and that in the mean time the truſtees ſhall make 
fuch allowance thereout as they ſhall think Juitable; 
and then he wills, that the overplus of ſuch rents and 
prejits do go to ſuch perſons as ſhall be intitled unto, 


and come to the actual poſſeſſion of his eſtate, &c. By A 


which words none are affected but ſuch as are to 
come to the eſtate under the limitations. It reſtrains 
them from having any thing to do with the eſtate 
till they attain the age of twenty-one, and provides 

the ſurplus (beyond "their allowance to be laid up 
for them ; bur here is no proviſion made what ſhall 

become of thoſe rents and profits until a ſon be 
born. The words in the mean time have been diffe- 
rently conſtrued: and it was ſaid, that there was no 
Certain terminus a quo, from whence they ſhould 
begin. Had Samuel lived, the er minus muſt have been 
ſrom the time of the limitation taking place; and 
ſo it muſt be ties quoties any come to be intitled to 
this eflaie under the ſeveral limitations: but until 
ſomebody is in e to take under this executory 
deviſe, the ren's and profits muſt be looked upon 


as a reſidue ape of, and Fonlequently. muſt 
os | deſcend 


” I. 8 Curia Cancellariæ. 


deſcend upon the heir at law; (e) the caſe being 


the ſame where the whole legal eſtate is given to the 
truſtees, and but part of the truſt diſpoſed of, as in 


this caſe; and where but part of the legal eſtate is 
given away, and ſo the reſidue undiſpoſed of, the 
legal eſtate deſcends upon the heir at law. So it 
was held by the Lord King in the caſe of Lord and 
Lady Hertford verſus Lord Heymonth ; wh:ch ſhews 
that equity follows the law. 


One objection inen this: been made, which 1 is, 
that the teſtator having in this caſe deviſed another 


eftate to John Hopkins his heir at law, can never be 


ſuppoſed to have intended him this ſurplus. And 
to warrant that objection, the caſe of North and 
Crompton, 1 Chan. Ca. 196. has been cited, I an- 
ſwer, that in theſe caſes the heir does not take, by 
reaſon of the teſtator's intent being one way or the 

other; but the law throws it upon him: and where- 


ever the teſtator has not diſpoſed (be his intent that 
the heir ſhould take or not take) yet ſtill he ſhall. 


take: for, ſomebody muſt take; and none being 
appointed by the teſtator, the law throws it upon 


: the heir. 


And "A W the decree, ( „ and ordered the 


0 W eſtate (ieh was of very great value) to be 
laid 


155 — a 


60 Carrick v. N 2 P. Will. 361. Bulloch v. 
Stones, 2 Ve 521. Harris v. Barnes, 4 Burr. 2160. 


/) And directed the truſtees to deliver poſſeſſion to the 
plaintiff Fohn Hopkins, (of particular eſtates) and of che 
eſtate purchaſed by the tettator after the making the will, 
and to deliver the deeds and writings to him; and declared 

| he was entitled to the rents and profits deviſed to the truſ- 

tees, accrued ſince the teſtator's death, till ſome perſon 
ſhould be in being, entitled to an eſtate for life in poſſeſſion ae- 
cording to the limitation in the will, and was entitled to the 
ſurplus produce of the teſtator's eſtate, after payment of 
the annual ſum charged thereon; and directed an account 
of both the real and perional eſtate, and a like diredion 
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Jaid out in land, and ſettled to the fame bes as 
the real eſtate, accorcing to the direction of the 


will. (2) 
(53). | 
Caſe 1 3 Latkins verſus Leigh. 
20 Nowe m. 4 
4 Beviſes ENTA MI N Knight hk mortgaged his frees. 


(as touching - hold lands to Mr. Hinſcomb for ſecuring the 


his worldly ſam of 25007. in 1729, made his will in theſe 
ny ore words; A. touching * werke 40 Nate, after payment 
his dehts | 9 
which he | 

wills to be firſt paid) his lands (inmortg gage) to B. his wiſe for life, and fore 
her death to C. and diredts the reficue of his perſonal eſtate to be placed ont at 
intere?; B. io have the interett during her life, and after her death to C. 
and gives B. 1500/. provided ſhe accept the deviſes and bequeſts in lieu of 
dower; there is not ſufficient perſonal eſtate to pay the debts and legacies; if 
the mortgagee take part of the perſonal eſtate, the legatee ſhall, for ſo much, 


ſtand in his place. 


* "—_ 


as to the perſonal eſtate for inveſting it in lands; there was 
no direction given concerning a conveyance of the eſtate, 


but a general preſervation, and liberty to apply to the court, 
as there ſhould be occaſion.” 1 Atk. 582. S. C. ; 


g) Soon after the affirmance of this decree, John Hop- 
ins had iſſue Milliam Hopkins, a ſecond ſon, who ſoon after 
dying without iſſue, Zohn, the eldeſt fon of Hannah Dare, 
having attained twenty-one, brought his bill to have a ſet- 
dlmecar made to him by the truſtees, either in tail or for 

life, as the court ſhould think kim entitled, and for alſo an 
account of the profits during Milliam's life-time, and that 
the ſurplus profit may be paid to him, and upon the hearing 
it was argued for him, that the eſtate veſted in ///:i/iram (the 
ſecond fon of Fobn Hopkins) on his birth. and was no lon- 
ger executory, and conſequently all the ſubſequent limita- 
tions became remainders, either contingent or veſted, ac 
cording to their reſpective natures; and that thoſe that were 
contingent not v«Ring, either Curing or co inſtanti, that the 
particular eftate of William determined, were void, and 

_ conſequently the plaintiff John Dare, as having the firſt 
reminder veited in him, was entitled to the eftat e in pol- 
ſeilion. 5 | 


For 


In Curia Cancellarie. 


| af my 1 and funeral charges, which * will to be 
firſt paid, I give my freehold eſtate in Kent to my wife 
for life, chargeable with an annuity of 30 l. for life to 


Elizabeth Knight; and after his wife's death he 


_ deviſes his ſaid freehold eſtate, ſo charged, to the 
children of his three ſiſters, and directs the reſidue 
of his perſonal eſtate to be placed out at intereſt; 

his wife to have the intereſt during her life, and after 


her death to be divided among the children of his 


three ſiſters; and gave his wife 1500 J. with a pro- 
viſo that the deviſes and bequeſts in the will ſhould 


be accepted by the wife in lieu of her dower, and 


in full ation of her ſhare * the perſonal 
eſtate. 


"Rs a ——_— 
— 


For the defendant it was argued, fſt. That there is no 
neceſſity to conſider the limitations ſubſequent to that to the 
' ſecond ſon of Fohn Hopkins, as contingent remainders, but 
that they may ſubſiſt as ſo many diſtinct executory deviſes, 
and if one did not take effect another might; 2d, (and 
which was moſt relied on) that admitting, that by the eſtates 
_ veſting in Milliam, the ſubſequent limitations were to be 

looked upon as remainders, yet ſuch as were contingent, 
were not deſtroyed by their not veſting during his life, but 
that the legal eſtate in the truſtees is ſulicient to ſupport 
them; 3d, That a ceterminable freehold in the equitable 
eſtate deſcended on the heir at law, and that is ſufficient to 
ſuppoſe the contingent remainders of the truſt eftate. And 
decreed by Lord Hardwicke, chancellor, {7th March 1738) 


that though by the veſting of the eſtate in William Hopkins 


the ſecond ſon, the ſubſequent limitations were to be con- 
ſidered as turned into contingent remainders, yet that they 
are not deſtroyed by not becoming veſted in the life- time of 
Wiliam Hopkins, but that the limitation of the fee of the 
legal eſtate to the truſtees is ſufficient to ſupport them, and 


the bill was diſmiſſed; but the chancellor ſaid he would be 


underſtood to mean ſuch of the remainders only as could 

be ſupported by the rules of law, and not the remote ones 

to the ſons unborn of ſons unborn, for that poſſibilities upon 

: poſſibilities the law will not admit of. Vid. Ack. 8815 8. C. 
1 /ef. — S. C. 5 


The 
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The queſtion was, whether the perſonal eſtate 


mould be applied in exoneration of the real, ( io 
as to defeat the pecuniary legatees; there not being 
ſufficient to pay the 15002. in caſe the perſonal 


eſtate ſhould be applied in exoneration of the real. 
A 7 


* 9 


Fry 
— 


() The perſonal eſtate of a teſtator is the primary fund 
for the paymen of all his per/onal debts, or general legacies, 


2 Eq. Caſ. tbr 36g © 4. Eye v. Haſtings, 2 Cha. Rep. | 


273 Gower v. Mead, P:ec. in Chanc. 3. Mead v. Hide, 
2 Vern. 120. Cutler v. Coxeter, ibid. 202. but this rule is 


to be underſtood with fome exceptions; for it there be an 
expreſs clauſe to exemp the perſonal eſtate from payment of 
debts, there the load lies upon tbe heir, becauſe it is the 
will of him who has the dominion over both eftates, that 
the real eſtate ſhould be charged in ſuch manner. Hain- 


wright v. Bendiaws, Prec. in Chanc. 451. 2 Vern. 718. S. C. 


Hall v. Brockes, Gitb. Eg. Rep. 72. 1 Eq Ca. Abr. 12, 


271, S. C Bamfied v. Wyndbam. Prec. in Chanc. 101. 
Heath v. Heath, 2 P. Will. 366. Stapleton v. Colville, poſt. 
202. Walker v. Jackſon, 2 At. 264. Duke of Ancaſter, 
v. Mayer, 1 Bro Ch. Rep. 456. But in order to exonerate 


the perſonal eſtate from payment of debts and legacies, it is 


neceſſary not merely to charge the real, but the will mf 
exempt the perſonal. French v. Chicheſter, 2 Vern. 568. 


Samwell v. Wake, 1 Bro. Chan. Rep. 145. Duke of Ancaſter 


v. Mayer, ſup. in which laſt caſe all the authorities which 


apply either in affixmance or denial of the doctrine upon 


this ſubject are thoroughly conſidered ; but where the in- 
tention to exonerate the perſonal eſtate 7s beyond ali doubt, 
ſuch intention ſhall prevail, though no expreſs words are 


uſed for that purpoſe, Webb v. Fones, 2 Bro. Cha. Rep. 60. 


So the perſonal eſtate ſhall not be liable in eaſe of the 
real, to the defeating of any legacy, Tripping v. Tipping, 1 P. 
Trill. 730. Oneal v. Mead, id. 694. So where the real 
eſtate is om the nature of the contract primarily liable, Coun- 

teſs of Covent y v. Earl of Coventry, 2 P. Will. 222. Free- 

man v. Edwards, id. 437. Evelyn v. Evelyn, id 664. So 
the perſonal eſtate ſhall not be applied where the debt 


(though perſonal in its creation) was originally the debt of 


another, Cope v. Cope, 2 Salk. 449. Bagot v. Ougbton, 
1P, Wil. 37. Lawſon v. Hudſon, Bro. Cha. Rep. 58. 
Tuwveddel v. Tweddel, 2 Bro. Cha, Rep. 101. The Earl 


t Curia Cancellaris. 


Mr. lep Cmeral inſiſted for the. ns that 


this legacy was to be looked upon as a charge upon 


the real eſtate, according to the Lord Warrington's 
caſe; and ſaid, It was a great while before this court 


would favour the deviſee of land (being but heres 
| faftus) ſo far as to intitle him to have the perſonal 
. eſtate applied in exoneration of the real. (i) 1 (ban. 


Ca. 271. and 2 Vern. 77. where it is ſaid, That an 
expreſs deviſe ſhall (4) not be defeated, even for 


an heir, much leſs for a deviſee of land, who i is but 


heres Jaclus. 


Lord Chancellor. 'T ls point has been ſo far de- 


| termined, that it ſeems quite ſettled and clear; 
where a man leaves his real eſtate charged, the le- 
- gatees and b (9 contract creditors have a 10 


— N 


bu — r 


of Tanberville v. | Ria 2 Bro. | Cha. Rep. 57. But * 


the charge on the real is merely collateral, and auxiliary 
to the perſonal eſtate; the latter ſhall be firſt applied fo 
far as it will go, and the deficiency only made up out of 
the real. Howell v. Price, 1 P. Will. 294. Bartholomew 
v. May, 1 Ath. 487. Gatton v. Hancoct, 2 Ait. 424. 
Marchioneſs of Tweedale v. Earl of Coventry, Bro. Cha. 
Rep. 240. In Eveln v. Even, ſup. the reader will find 
all the general reaſoning upon this ſubject. 


(i) Corniſh v. Mead, of this caſe Lord Hardwick ſays, 


it is the laſt in which the court refuſed to apply the per- 
ſonal eſtate, in favour of an heres factus; and though this 


_ Caſe was determined in Lord Neottingham's time; Lord Hard- 
_ wicke expreſſes his opinion that it muit have been deter- 


mined by the Maſter of the Rolls, or ſome judge fitting for 


him, becauſe Lord Nottingham had determined the contrary 


expreſsly in a caſe prior, which was the firſt caſe where an 
heres factus had this determined in his favour, viz. that 


perſonal aſſets ſhould be applied in exoneration ; but this 
was he caſe of an heres ſactus of the whole etiate, Galton 
v. Hanc ch. 2 Ath. 437. 85 

(+) Hawes v. Warner, 

(2) Vid. the principal caſes upon this fabjea collected by 
Mr Cox, in his note upon Clifton v. Burt, 1 P. Will 679, 
680. and arranged by him wi his uiual WY and 
| Judgment, | 
ro 
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to ſtand in the room of bond creditors, if theſe latter 


run away with the perſonal eſtate; and this in order 


to do juſtice both to the teſtator's intent, and like- 


Where the 
perſonal 
eftate ſhall be 
applied in 
exoneration 
of the real. 


wiſe to the creditors. Indeed where the conteſt 1s 


between the heir and executor, and there is either a 
mortgage or bond wherein the heir 1s bound, the 
heir ſhall always prevail to have the perſonal eſtate 


applied; but that is only where no prejudice is done 


either to a ſimple contract creditor or legatee: and 
had there been no deviſe of the land in this caſe, 
the widow and the other legatees would have had a 
right to apply to this court, and to ftand in the 
room of the mortgagee if he fell upon the perſonal 


eſtate, that being the proper fund for their legacies, 


The caſe of 
heres fattus 
not quite ſo 
favourable 

as that of an 
heir at law. 


and to have ſo much of the real eſtate, as he had 

out of the perſonal : but here the real eſtate is de- 

viſed away; which gives the legatees rather a ſtronger 
claim than when they have to do with an heir at 
law; ſince it was along time before a deviſee could 
prevail with this court to have the perſona] eſtate 
applied in exoneration of the real, as appears from 
many ancient caſes, which diſtinguiſh in that caſe 
between a deviſee and an heir at law; though at laſt 
he has prevailed where there is no damage done to 


a third perſon: but it has been endeavoured here 


to put him in a better condition than the heir; and 


to that end has been cited 1 Salk, 416. There is a 


hands; nor did it the deviſee, until the ſtatute of 


great difference between that caſe and this; for, a 
bond affects not the real eftate in the teſtator's 


fraudolent deviſes; nor, before that ſtatute, did it 


affect the () heir, if he had aliened before the 


writ brought: but in cafe of a mortgage, that is a 


lien upon the land both in the hands of the teſtator 


and the deviſees, and in whoſe hand ſoever the 


jand comes. Thus the court has gone as far as is 
reaſonable, viz. to put the heres factus in as good 


(m) 3% 4 il. & M. c. 14. 
5 a plight. 


2 Carta Cancellarie. 


a plight as the heres natus; but not in a better. (») 
So the legatees muſt have the legacies out of the 
perſonal eſtate in caſe the mortgagee keeps to the 
real; and if he falls upon the perſonal, they have a 
right to ſtand in his room for ſo much out of the 


35 


real eſtate as he ſhall take out of the perſonal; that 


being a proper fund for their payment. 


Sabbarton verſus Sabbarton.. 


ost pH $abbarton bong ſciſed of a real eſtate, 
and poſſeſſed of a perſonal eſtate in bank ſtock 
and orphans ſtock, by will dated April 21, 1710. 
deviſed his real eſtate and ſtock to truſtees, and their 
heirs, executors, &c. in truſt to pay the rents and 


Caſe 1 4» 


22 Novem, 


rofits to Catherine Corr for life; and if ſhe married 


Benjamin Sabbarton, then in truſt, after her deceaſe 


do pay the rents and profits to him for life; and after 
both their deaths, in truſt to the firſt and every 
other ſon of them two in tail male; and for want of 
ſuch iſſue, to their daughters, equally to be divided 
between them; and for want of ſuch iſſue, then in 
truſt for the ie male or female of the ſurvivor of 


them, equally to be divided between them; and in 


default of iſſue of the ſaid marriage, then in truſt 
for the iſſue of the ſurvivor of them; and if neither 
of them leave iſſue, then in truſt for his ſiſter Sarah 
Kidwell for life, and after her deceaſe, to the uſe 


(2) In the old caſes this diverſity is found to have been 
held between heres fadtus, and a deviſee of particular lands, 
' viz, that a deviſee of particular lands {ould not have the benefit 


of the perſonal eflaie, but that the hæres factus of the whole 


ſpould; but in the caſe of Peckley v. Pockley, 1 Vern. 36. it 


was ſaid by Lord Nottingham, that not only he, who is heres 
 fadtus, ſhall pray in aid of the perſonal eſtate to diſcharge 
thereby, but even an ordinary deviſee ſhall have that bene- 


fit; and Lord Hardwicke, in Galton v. Hancacke, 2 Ait. 436. 


oblerved, that Lord Notcinghans' 5 opinion had been follow- 
ed ever ſince. 
of 
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of all and every the child and children of his 
brother John Sabbarton, which ſhall be living at his 


death, or his wife ſhall be en/ient of, and ſhall attain 


the age of twenty-one, and to the heirs, executors, ' 
adminiſtrators and aſſigns of ſuch child or children, 
ſhare and ſhare alike, as they ſhall reſpectively at- 
tain their ages of twenty-one; and in default of 
ſuch children, &c. then to his own right heirs, 
Benjamin and Catkerine intermarried, but had no 
iſſue between them: Catherine ſurvived, but had no 
iſſue, and deviſed to the defendant. The queſtion 
was between the plaintiff, who was child to John 
Sabbarton, and the defendant, who claimed under 
the deviſe of Catherine, Whether the limitation of 


the perſonal eſtate to Benjamin and Catherine, and 


the iſſue of the ſurvivor of them, did not create an 
eſtate tail in Catherine, who ſurvived, and conſe- 
quently the limitation over, of a perſonalty after an 
eſtate tail void. „„ 


Fd 


Mr. Solicitor General for the plaintiff cited the 


caſe of Atkinſon and Hutchinſon, heard the ſecond of 
May laſt, where the (o) deviſe was to truſtecs, in 
_ truſt for his wife, ſo long as ſhe ſhould remain un- 


married ; then in truſt for ſuch child and children 
as he ſhould leave at his death, equally to be divided 
between them ; and if either of them die without 
iſſue, then his ſhare to go to the ſurvivor; and if 
both die without iſſue, then in truſt for the defendant 
Hutchinſon ; he left two daughters, who both died 
withour iſſue, under age; and there the words dying 
without iſſue were held to be iſſue living at the death, 
and fo the limitation to Hutchinſon allowed to be 
good. Sb in the caſe of Donne verſus Merrefield, 
heard at the Rolls the 22d of October 17 30. where 
the deviſe was, to his brother John for life; then to 


ſuch perſon as he ſhould marry, for her jointure ; 


and after her death, to the heirs of the body of his 


—_—_— 


wa 


(+) before Lord Talbet, 3 P. Will, 2599 
| | = brother 


I ee eee >: 


brother John, and the executors, adminiſtrators and 
aſſigns of ſuch heirs during the reſidue of the term; 
and for default of ſuch iſſue of his brother John, then 
to Henry Donne: This limitation to Henry was held 
good; the words being taken to be heirs living at 
his death. Forth (p) verſus Chapman heard by the 
Lord Macclesfield. Higgins verſus Dowler, 2 Vern. 
cas.” | One» 


Lord Chancellor. I do not ſee how it is poſſible 
to maintain this limitation to the children of 7obr 


KT N., 0 F<, 
332334 don ads Po 5 * 


8 


Sabbarton. Executory deviſes are favoured in order . > 
to ſupport the parties intent; but ſtill they muſt not 1 
exceed the rules. The compaſs of a life is held to 78 


be a reaſonable time for a contingency to happen in: 

So in the caſe of Maſſenburgh verſus , 1 Vern. = 
234, 257, 304. Twenty-one years after a life were (57) 
held to be a reaſonable time; but a contingency to 

ariſe after the determination of an eſtate tail, is too 

remote: ſo that the queſtion muſt be here, Whe- 

ther the words mean a general failure of iſſue, or 
ſuch a failure as is to happen within the compaſs of : 
a life? The real and perſonal eſtates are both de- 

viſed to the ſame truſtees; and the limitations are 

the ſame. The eſtates are firſt limited ro Benjamin 

and Catherine for their lives, remainder to their firit 
and other ſons, remainder to the daughters; and 

for want of ſuch iſſue, then in truſt for the iſſue 

male or female of the ſurvivor; which latter words 

do clearly make an eſtate tail, according to King and 
Melling's cafe, 1 Vent. 2:4, 225. they taking in 

bock ſons and daughters, and grandchildren i in- 

finittum. 8 1 _ 5 apo | | 
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It has been endeavoured to confine this limita- 
tion to the iſue living at the death of the ſurvivor ; 

but it can never be imagined that theſe limitations 
to Jobn Sabbarton's children were intended to take 


* 


5 


P. Will 663. 


effect 
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effect before the determination of the former; and 
they plainly carry an eſtate tail; theſe latter muſt 
be void. It has been alſo objected, That the words 


leave iſſue muſt be conſtrued iſſue living at the deatb; 
but ſtill we muſt remember, that this is a compli- 


cated deviſe both of the real and perſonal eſtate; and 


in caſe of the real, this limitation to the iſſue of the 
ſurvivor makes Benjamin and Catherine tenants in 
tail; and the perſonal eſtate being intended to go, 
and be limited in the ſame manner as the real, muſt 
likewiſe be an eſtate tail; and ſo the limitations 


of it after that void; the word leave being only to 
connect the clauſes, and ſhew what is to become of 


the eſtate after the determination of the former 11- 
mitation. The words in the caſe of Forth and Chap- 
man (q) were different, and carried an intent in the 
So | | . teſtator 


— 


(q) That cafe being this; one Walter Gore, by will 
deviſes thus; all his eſtate real and perſonal he gave to 
. Chapman in truſt, only the leaſe of the ground he held 
of the ſchool of Bangor, for the uſe of his nephew ; William 
Gore and Walter Gore, during the term of the leaſe as here- 

after limited, and having given ſeveral legacies, declared 
his will as to the remainder of the eſtate, as well as his 
freehold houſe in Shaw's Court, with all the reſt of his goods 
and chattels whatſcever and whereſoever he gave to his 
nephew William Gore; zud if either cf his nephews William 
or Walter ſhould depart this life, and leave no iſſue of their re- 
ſbeblive bodies, then he gave the ſaid (leaſehold) premiſes to 
the daughter of his brother 7/.liam Gore, and the children 
of his filter S:b/ey Price; upon which the queſtion aroſe, 
whether the limitation over of the leaſehold premiſes to the 
children of the deviſors brother and ſiſter, was void as too 
remote, N = I 
The Maſter of the Rolls (Sir Jof. Fekyll) was of opinion, 
and decreed, that the deviſe over was void; but on au ap- 
peal, the Lend Chancellor Parker held it good, for that there 
can be no difference between the words without leaving iſſue 
(which is conttrued to mean ifſue at his death) and leaving 
no iſſue; but what made it infinitely ſtronger, was, that the 
fact happened to be, that the teſtator had a real and leaſe- 
hold eſtate, and deviſed all his eftate, as well freehold, as 
EG | ns goods 


In Curia Cancellarie. 
| teſtator different from the intent in this caſe. In 
cedent limitation in tail, as there is here. And in 


the other of Donne verſus Merrefield, the contin- 
gency of the brother's having iſſue was to ariſe 


within the compaſs of a life; and there were no 


words carrying a general failure of iſſue, by reaſon 


"- hi67 


that of Atkinſon verſus Hutchinſon there was no pre- 


(58) 


of the words executors, adminiſtrators and afſigns, 
which reſtrained the word herrs to immediate heirs: 


and that contingency never happening, the limiita- 
tion over was allowed to be good. ES 


And ſo diſmiſſed the plaintiff's bill, Ge. 


See this caſe Pated more at large, with the opinion of 
the judges of the King's Bench, &c. towards the 
_ latter end LE thts book. oak 245. 


0 50 Lard Roman D Caſe. 


TPON a petition to the Lord Chancellor, the de- 
fendants ſet forth, That the late Lord Ray- 
mend had by his will appointed them guardians to 
the preſent Lord, his only child, and cruſtees of his 
eſtate till he ſhould come to age; that the plaintiff ; 
was but ſeventeen years old, and was ſeduced by 
Mr. Chetwynd in order to marry his daughter Mrs. 
Mary Chetwynd, who was much inferior to him in 
family and fortune; that it would be a great diſad- 
vantage to the plaintiff to marry at this time, by 
reaſon of his tender age and want of education 
that the plaintiff had contracted ſuch an acquain- 
fance with the lady, that the defendants had been 


” 4 — 4 2 
* . 


— ow 


3 ond chattels to A. _ if is died leaving no iſſue, 
then to B. and then the ſame words in the ſame will were 


Caſe 14. 


This court 
will aſſiſt the 
teſtamentary 
guardian to 
prevent an 
improper 
marriage 
* 25 infant 


conſttued to make the ſeveral deviſes good, and to give the 
firſt deviſee an eſtate tail in the freehold, and but an eſtate 


Guring his life in the leaſeuold, Atkinſon v. Hutchinſon, 
ſup. 
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forced to keep him cloſe in their cuſtody for ſome 
time to prevent their marrying; wherefore they 
(in general terms prayed the aſſiſtance of this court; 
and that his lordſhip would give ſuch directions as 


to him ſhould ſeem proper. 


The petition was ſupported by an affidavit, ſetting 


forth Mr. Chetwynd's proceedings. And there was 


alſo an affidavit of Mr. Chetwynd, ſhewing that he 
did not give the plaintiff any encouragement ; but 
that upon ſolicitation, and after he had been twice 
with the defendants about it, he had conſented to 
the intended marriage. e e 


Tord Chancellor. It appears that the Lord Ray- 
mond is but ſeventeen years old, and is about con- 
tracting matrimony at an age when he is not capable _ 


of judging for himſelf; and unfortunate for him it 
is that he is of age to contract matrimony; it being 
moſt reaſonable to have the guardian's counſel in all 


ſuch caſes; eſpecially where they are appointed by 


the will (5) of the father, and have the ſame power 


over the infant as the father would have had : but 
here has been an application in time; and I am 
glad it has before the marriage was actually con- 
ſummated ; ſince it is moſt proper for the court to 
prevent it, if it be in its power ſo to do. There are 


many caſes where application has been made to this 


** 


— 


()] By ſtatute 12 Car. 2. c. 24. a father has a right to 
diſpoſe of the guardianſhip of his child, until be attains 
twenty-one years of age; and the right of a teſtamentary 


guardian takes place of a guardianſhip by nature; for by 
the expreſs words of the act of parliament, the guardian 


by will takes place of all other guardians, and his authority 


y that law is a continuation of that parental authority. 


Vid. Harg. Co. Litt. 886, notes 11, 12, 13, 14, 15, 16, 
where the ſubſtance of the caſes reſpecting the ſeveral kinds 
of guardianſhip, and the origin and extent of the juriſdiction 
of the court of chancery, in the ſuperintendence of guar- 
dians, is conſidered at large. 1 e 
| | court 


In Curia Cuncellaric. 59 


court after the marriage had; and ſuch have always 
been attended with a cenſure upon the parties privy 
to, and promoting t marriage, without the con- 
ſent of the court. In the Earl of Shaft/bury's caſe, (1) 
Eg. Ca. 172. there was an order of court before the 
marriage had; and ſo the infant Lord was more im- 
mediately under the care of the court; and upon 
his mother's conſenting to his marrying, and pro- 
moting it without the conſent of the court or the 
guardian, a ſequeſtration went againſt her; although 
the marriage was with the Lady Szſanna Noel, a lady 
of equal family, and every way proper for my Lord 
Sbaflſbury. In the caſe of Mrs. Hand, (u) daughter 
to Dr. Hand, all the parties were committed; it 
being held a contempt of the court to marry a ward 
of the court without its direction. Indeed this is 
not the preſent caſe: but I infer from hence, that 
we are to take all the care we can to prevent this 
marriage. As to the i of fortune, it is not 
ſhewn what eſtate the plaintiff, the Lord Raymond, 
has: ſo that 1 cannot tell whether this be a Snith- 
field bargain or not. And as to the family, it is 
admitted that Mr. Chetwynd is of a very good fa- 
mily. But the age of the Lord Raymond is impro- 
per; and that is the conſideration which weighs 
moſt with me, and upon which 1 think myſelf bound 
in duty to prevent the marriage if I can. In order 
therefore to ſtrengthen the guardians hands, I order 
that the Lord Raymond ſhall continue in their care 
and cuſtody; and that they do not permit him to (60) 
marry without the conſent of the court. As to Mr. _ 
Chetwynd, the match not having taken effect, there 
is no neceſſity of looking ſo minutely into the affair 
in order to cenſure him. He would have done well 
not to have conſented to this marriage, unleſs the 
guardians had done ſo too. But it has been ſaid, 
That it would be cruel and unnatural in a father not 
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to ſuffer his daughter to marry to her advantage; 
and ſhe would have reaſon to blame him for it ever 


after. Now to prevent that charge upon Mr. Chet- 
wynd, I order him not to ſuffer his daughter to 


marry the Lord Raymond without the conſent of the 
court; (w) which prevents any imputation or charge 


upon Mr. Chetwynd from the lady or any body elſe; 


ſince, if there be any fault in it, it will fall upon 
the court; and I ſhall be very willing to bear it. 


N. B. In this caſe there was no cauſe in court at 
the time the facts ſet forth in the petition were 


tranſacted. The bill was filed but the day before 


the petition was preſented: and in the caſes cited, 
there were cauſes in court at the time of the mar- 


riages. 


— 


— —_ _ 
* 


(w) Smith 1 v. Smith, 3 Att. 305. which was a petition pre- 


ferred by Mrs. Smith, on behalf of her daughter Miſs Smith, 
deviſee of a very large eſtate, under her father's will, againſt 


Mr. Barry, fourth ſon of Lord Barrymore, that the court 


might reſtrain him from marrying her daughter, being an 


infant, and a ward of the court, or to make ſuch other order 
as the court ſhould think fit; when Lord Hardwicke (after 
noticing the ſuperintendence exerciſed by this court over in- 
fants) ordered, that as Mr. Barry was likewiſe an infant, his 
guardian ſhould not permit him to marry the eus any | 


without the leave of the court. 15 
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Cotterell verſus Purcbaſe. Caſe 15. 


HE plaintiff and her ſiſter being ſeiſed of an A mortgage 

2 eſtate in York/hire as jointenants, the plaintiff will not eafily 
by leaſe and releaſe, in conſideration of 104 J. con- be preſumed 
veys the moiety to the defendant and his heirs: but her anab- 
it was admitred, that the conveyance (though ab- ee . 
ſolute in law) was intended by the parties as a pecially 
mortgage, to be redeemable on payment of the where poſſeſ- 
money with intereſt, Sometime after, in the year * has gone 
1708. thoſe deeds were cancelled; and in con- e, e 
ſideration of a farther ſum, which made up the ance, 3 5 
whole 1841. ſhe conveys the eftate in manner as acquieſcence 
before, but with this farther' covenant, That ſhe for many 
would not agree to any diviſion or partition of the Jeu": apy 
eſtate, or make, or cauſe to be made, any diviſion pies ang 
or partition thereof, without the Jicence, conſent, covenant in 
a:lvice and appointment of him the ſaid Benjamin the deed. _ 
Purchaſe. Art the time of this conveyance the * eee 
plaintiff 's ſiſter was in poſſeſſion of the whole eſtate, es . 

and fo continued till the year 1710. when the de- geed, is ſuſ- 
fendant turned her out of poſſeſſion of the moiety picious, and 
by ejectment; | and froin that time he enjoyed it 34805 to be 

3 . | | 3 SS ilcouraged. 
quietly till 1726. at which time the plaintiff filed 
her bill to be let into redemption; to which the (62) 


63 --" defendant 


62 


the bill. 


That the defendant's plea admitted the 


De Term. S. Hill. 1734. 


defendant pleaded himſelf an abſolute purchafer for 
a valuable conſideration; and in 1732. the cauſe 
coming to be heard upon the merits, the Maſter of 
the Rolls was of opinion, that the deeds of 1708. 
amounted to an abſolute conveyance; and diſmiſſed 


For the defendant were given in evidence ſeveral 
particulars, to ſhew, that by the deeds of 1708. the 


parties intended an abſolute conveyance of this 
eſtate. And it was inſiſted, that as the deeds were 


an abſolute conveyance in law; by the ſtatute of _ 
frauds no truſt or mortgage could be implied with- 


out an agreement in writing. And they inſiſted like- 
wiſe, that as the defendant had been in poſſeſſion 


ever ſince the year 1710. the plaintiff was barred of 


the redemption by the ſtatute of limitations. 


lt was ſaid on the other hand for the plaid, 
de: firſt con- 
veyance made in conſideration of the 1047. to be 


intended but as a mortgage; and that the ſecond 


conveyance was in the ſame form, excepting the 
covenant; and that it was therefore probably in- 


tended in the ſame manner. That as to the cove- 


nant, it made ftrongly for the plaintiff; ſince to ſup- 
poſe a perſon would abſolutely ſell away his eſtate, 
and then covenant not to make a diviſion of it, is 
abſurd. Thar the ſtatute of frauds makes nothing 


- againſt the plaintiff; this being in nature of a re- 


ſulting truſt, and ſo within the proviſo in that 
ſtatute. Nor can the ſtatute of limitations affect 
the plaintiff; fince in caſes of redemptions the court 


always gives what it thinks a reaſonable time. And 


though the general rule be not to exceed twenty 
years, unleſs it be upon extraordinary circumſtances; 
*)] yet that rule cannot affect the plaintiff, who did 

006” 


| 


* 


(x) As the ſtatute of limitations, has, in the caſes of _ 
lands, after twenty years poſſeſſion, barred the plaintiff of his 
5 entry 


I Curio Cancellarie. 


not loſe poſſeſſion till 171 o. and brought her bill in 
1726. 


Lord Chancellor. The caſe is Seeg Ask. 


The firſt deed is admitted to be a mortgage; and 
the ſecond is made in rhe ſame manner, excepting 

an odd ſort of covenant, which is the darkeſt part 
of the caſe: for, to fuppoſe that it is an abſolute 
conveyance, and to take a covenant from one who 


had nothing to do with the eſtate, makes both the 


parties and covenants vain and ridiculous. But 
then it will be equally vain and ridiculous if you 
ſuppoſe the deed not an abſolute conveyance; ſo 
that it is of no great weight, and muſt be laid out 


ol the queſtion. Then as to the circumſtances ; on 


one fide has been ſhewed an account ſtared of money 
received; and ir is there ſaid Jo much received on ac- 
count of Purchaſe money; and in another general ac- 
count the ſum of 1847. is called purchaſe money. 

Then as to the agreement in 1710. that if the 
plaintiff had a defire for it, ſhe ſhould have her 
eſtate again upon (y) payment of the money with 
| Intereſt, and the coſts he had been at: this ſhews it 
was not redeemable ar firſt. There have been 
ſtrong proofs on both ſides as to the value: one has 
ſhewn the rent to be but 27 7. per ann. and then 
deducting one third out of it for the dower of the 
plaintiff's s mother, a moiety of what remains is 
near the value of the money paid. The other fide" 
has ſhewa the rent to be 40/. per ann. But | ra- 


1 — 


entry or ejectment, Wi a court of equity in imitation of that 


| law, will not allow a mortgagor to redeem a mortgage, after 


the mortgagee has been twenty years in poſſeſſion; and the 
ſame length of time will bar a redemption in equity, as 
will bar an entry at law. Ord v. Smith, 2 Eg. Caf. Abr. 


Boo. pl. 27. Floger v. Lavington, 1 P. Will. 269. Fenner: © 


v. Tracey, and Belch v. Harvey, 3 P. Will. 287, note C 3) 
Al, v. Lees, 2 Ath. 404. 3 Al. 313. Anon. + 


A 7 Bar rell v. Sabine, 1 9 268. 
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ther give credit to the firſt; becauſe it is certain 
the dower was but 91. per ann. So that, upon the 
whole, I am inclined to think this was at firſt an 
abſolute conveyance. Had the plaintiff continued 
in poſſeſſion any time after the execution of the 
deeds, I ſhould have been clear that it was a mort- 
gage; but ſhe was not. And her long acquieſcence 
under the defendant's poſſeſſion is, to me, a ſtrong 
evidence that it was to be an abſolute conveyance; 
otherwiſe, the length of time would not have fig- 
nified: for, they who take a conveyance of an 
eſtate as a mortgage, without any defeazance, are 
guilty of a fraud; (2) and no length of time will 
bar a fraud. Beſides, here the bill was filed in 
1726. And though the cauſe has lain dormant; yet 
| it is not like making an entry and then lying ſtill; 
(64) for, in the preſent caſe, the defendant might have 
diſmiſſed the bill for want of proſecution, or they 
themſelves might have ſet down the plea to be 
_—_—_ — 


In the Northern parts it is the cuſtom in drawing 
mortgages to make an abſolute deed, with a de- 
feazance ſeparate from it; but I think it a wrong 
way; and, to me, it will always appear with a face 
of fraud: for, the defeazance may be loſt; and 
then an abſolute conveyance is ſet up. I would 
diſcourage the practice as much as poſſible. 


Upon the circumſtances of the caſe, affirmed the 
decree, Sc. e e 


Caſe 106. | 5 5 

5 Jones verſus Marſh. : 
A ſettlement THE defendant's father, ſometime after mar- 
made after 1 Tiage, in conſideration of an additional por- 


marriage, for tion of 1001. paid by his wife's mother (a receipt 
valuable con- | „ > 
ſideration, for advancement of the iflue, may be conſidered as a purchaſe, and 
defeat a ſubſequent purchaſer; and the value paid is not to be too ſtrictly ex- 
amined ; there being room for bounty, VVT 


# 


2 


4 (z) Bacon's T ras, 37. 


— 


whereaf 


In curia Cancellarie. 


whereof was :ndorſed on the deed) Rabi an eſtate 


of 1007. per ann. upon himſelf for life, remain er 


to his firſt and other ſons, cg. and the mother of 
the defendant's father, having an intereſt in this 
eſtate, joins with him in the conveyance; the father, 
thirteen years after, mortgages this eſtate, with the 
uſual covenants to the plaintiff and dies; the plain- 
tiff brings his bill to forecloſe. The queſtion was, 
Whether the ſettlement ſhould be looked upon as 


a a volunteer and fraudulent againſt a creditor, who 


g lent his money ſo many Rue after. 


The caſe of Parſlow verſus WWeedon, Eg. Ca. 


Abr. 149. was cited; but the Lord Chancellor ſaid 
that Mr. Vernon had always grumbled at the deter- 
mination of that caſe, and never forgave it the 


Lord Macclegſield; ſaying it was contrary to the 
conſtant practice of the court. There were alſo 
cited the caſes of Oſbourne verſus Strode, and Du- 


randa verſus Cooke, in the late Lord Chancellor's 


time. (a) 


Lord Chancether, The queſtion | is, Wende this , 
be a voluntary conveyance or not? Here is plain 
roof that 1001. was paid, the receipt being in- 
dorſed upon the back of the deed, for a conſidera- 
tion for 100 J. per ann. yet, in marriage ſettlements, 


things are not to be conſidered ſo Oſtrictly, there 


: being room for bounty: and every man ought to 
provide for his wife and family. Beſides, in this 


caſe there was an eſtate that moved from the de- 


fendant's father's mother; and ſhe miy, in ſome 
reſpect, be conſidered as a purchaſer of the limi- 
_ tations made to her grandchildren : ſo that it would 
be very hard to call this a fraudulent ſettlement; 
ſince it is in conſideration of a marriage had, and 
of an additional proviſion of 100/7. paid by the 
wife's relations; which cannot be called voluntary 


— — 


(2) Lord Chancellor King. 


againſt 
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Where a bona 
Fae purcha- 


De Term, S. Hill. 1734. 


againſt a creditor who lent his money thirteen yearg 25 
after. 


How far ls court will ſet «able a family 1 
ment without any conſideration, as fraudulent againſt 
a creditor who lends his money thirteen years after 
the ſettlement, I do not ſay. 1 need not at preſent 
determine that point. (4). 


Caſe 17. 


N Collei verſus De Gols and Ward. 

14 February, 

A bankrupt NH E plaintiff, as aſſignee dar a commiſſion 
whoſe eſtate of bankruptcy againſt Tyſen, filed his bill 


235 in mort- againſt #ard and others, to ſet aſide ſeveral con- 
gage, con- 


veys the veyances, which Ward, and the other deſendants in 
equity of re- truſt for him, had obtained of Jen after his bank- 
demption to ruptcy, and alſo without any conſideration. The 


rug defendant Vard pleaded himſelf a purchaſer for a 


a of bank. Valuable conſideration of all the eſtates in queſtion; 
ruptcy, but and alſo that he had no notice of Ty/en's being a 
before the trader or of his having committed any act of bank- 
commifion ruptcy. Whereupon an ifſue was directed; and the 
"nt: he jury found Yen a bankrupt, and fixed the day of 
all not de- the bankruptcy to the 2 5th of December 1732. T; en 
feat the aſ- being ſeiſed of a conſiderable real and perſonal 
ſignees. But eſlate, ſome part of which real eſtate was in mort- 
gage to Bradley for 10001. and another part to 
ſer for a va- Harkſbaw for good. which latter mortgage, and ſome 5 
Juable con- 

ſideration, and without notice, has a conteſt with the aſſignees, this court will not 


take any advantage from him, therefore not compel a diſcovery. A commil- = 


fion iſſued is notice of the bankru oye - 


(©) Ward 1 v. Sholle, 2 Ve Fl. 18, Ehle v. . Bice, ibid. 
305 to 309. Prec in Chanc. 101 anon. White v. Thorn- 
borough, ibid. 426. 2 Vern. 702. S. C. Kirkv. Clark, 216. 
Stileman v. Aſhdown, 2 Ath. 478, Ruſſell et al. v. Hammend, 

1 Ath. 14. Lord Townſhend v. Windbam, 2 Veſ. 11. Ste- 
hens v. Olize, 2 Bro. Cha. Rep. go. Vide alſo Hungerford v. 

| Earl, 2 Vern. 261. Shaw v. Lady Standiſh, ibid. 327+ 
Bacon's Tracis 310. Beaumont y, Thorpe, 1 Ve. 27. 


I „ J Aa ar 2 alle 74 others, 


I Curia Cuncellislæ. 


others, were by aſſignments veſted in the defendant 
Ward; and great part of Ty/en's perſonal eſtate he- 
ing conveyed in truſt for Wa d, ſubſequent to Tyſſen's 
bankruptcy, Ward got ſeveral mortgages, and alſo 

releaſes of equity of redemption of all the aforeſaid 
eſtates; which he now inſiſted upon againſt the 
plaintiffs, and che creditors under the commiſſion. 


It was argued for the plaintiff, that all things 
done by Yen ſubſequent to his bankruptcy, were 
as ſo many void acts; and that #ard could have 
no advantage from them. The act of bankruptcy 
pas, in itſelf, of ſuch force as to put 7yſen, from 
that very time, under an incapacity of difpoling of, 
or affecting any of his real or perſonal eilate to the 
_ prejudice of his creditors under the commiſſion x 
that the legal effect of the affignment avoided all 
intermediate acts between the bankruptcy and the 
aſſignment; ſo as to give the whole to the aſſignees, 
according to the caſe of Kidwell verſus Player, (c) 


E 


— G — : — : — — 
- 5 2 — 


(e) Which caſe was this ;—Affignees of commiſſioners of 
| bankrupt brought trover on their own poſſeſſion, ut de bonis 
ſuis propiis ; and that they came into the hands of tne de- 
fendant, and he converted them. And, upon evidence, it 
appeared the converſion was by executing a fer: facias on 
the goods in the declaration, after the bankru tey, and before 
the aſſignment, and it was not proved that the plaintiffs had 
demanded them; and this being made a caſe, it was agreed, 
that by aſſignment the aſſignee had a proper iy, by relation, 
from the very time of the bankruptey, and there was no meſne 
interval of time, as where one takes out letters of admini- 
ſtration, he has a property from the death of the inteſtate, 
and may declare generally ut de bonis propriis, even before 
adminiftration ſued out. But Holt denied this, and ſaip, he 


ought to declare ſpecially, and ſo the plaintiff might have = 


done in the principal caſe, and he relied upon the cafe of 
Perry v. Bowyer, and ſaid the aſſignee was in by relation from 
the time of hankruptcy, ſo as to avoid all meſne acts, but not 
- ſo as to be actually inveſted with the property. Adjournatur, 
VNV. B. In Salteld this caſe is called Kiggill v. Player. 


"2. I Salk, 
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1 Salk. 111. and the caſe of Phillips verſus Thomſon, 
3 Lev. 191. where an act of bankruptcy was com- 
mitted after a V. fa. delivered to the ſheriff, and 


before ſeizure of the goods by him; and held that 


the execution was of no effect againſt the aſſignees; 
and the law is the ſame with regard to the bank- 
rupt's diſability over his real eſtate, by the ſtature _ 


13 Eliz. cap.7. and 21 James 1. cap. 19. the plain- 


tiff there would be intitled to avoid an execution by 


 elegit, if the act of bankruptcy was committed be- 


fore the /iberate, and the plaintiff would in ſuch caſe 
be accountable for the profits intermediate to the 


bankruptcy and the aſſignment. It was farther ar- 


gued, that by the ſtar. 13 E/:z. a purchaſer would 
be defeated although there ſhould be forty years af- 
ter an act of bankruptcy and before a commiſſion ; 
and although the purchaſer had no notice; for, the 
words of the ſtatute are general .after bankruptcy ; 
and the proviſo in the end of the ſtatute makes it 
ſtill plainer, viz. that aſſurances made by a bankrupt 
before bankruptcy, and bona fide, ſhall not be defeated. 
This was hard doctrine againſt fair purchaſers with= 
out notice; but ſo the law was. And there is there- 
fore a proviſo in the end of 21 Ja. 1. that no pur- 
chaſer, for à good and valuable conſideration, ſball be 
impeached, unleſs the commiſſion be ſued out within ive 
years after the bankruptcy : and here the commiſſion 
was ſved out within three years. Wherefore they 
inſiſted that the incumbrance ſhould be redeemed ; 
and that the plaintiff ſhould have the reſidue of the 
real and perſonal eſtate; and that Ward ſhould not 
come in as a creditor for any money lent after the 
bankruptcy. | . 


It was alſo farther urged, that the equity of the 


redemption of the mortgaged premiſſes was an in- 


tereſt transferred by the ſtature ro the plaintiff; and 
that the defendant's having no notice of the bank- 
ruptcy when he lent his money would therefore make 
no alteration. Beſides, all the conveyances after the 
25th of December, 1722, are fraudulent for want of a2 
| 1 | : denn 


In Curia Cuncellariæ. 


tonſideration; and therefore Yard had not the 
uſual equity of a purchaſer for a valuable conſidera- 
tion without notice; and then as he had not paid a 


conſideration, his not knowing of the bankruptcy 
will not avail him. It appears likewiſe that he had 


notice of Tyſſen” s abſconding, and being often denied 


to his creditors: and though Ward might be 1gno- 


rant of the legal conſequence, yet ignorantia juris non 


excuſat, according to the caſe of Hicheock verſus 


; Kat 2 Vern. 156, 


On the other hand, it was jnkfted for the 4 
ant, that as he had the law on his ſide, and equal 


equity at leaſt with the plaintiff, if not a ſuperior 
one, in regard he paid a valuable conſideration for 


all the deeds after Ty/en's bankruptcy, and beſides 


had no notice of it, that the court (d) would not in- 
terpoſe to his prejudice: and the caſe of Hitchcock 
and Sedgwick, 2 Lern. 156. was cited, to ſhew how 
far purchaſers without notice were favoured in courts 
of equity: as alſo 2 Chan. Caf. 72, (e) 135, ( 136, 
( 156. (2) 1 Vern. 27. (i) 2 Vern. 599. 0 


N. B. There v was no proof of a RE conſidera- 
tion; but only ſome few ſcattering ſums which 
ard let Den have at N times. | 


* 


8 


(4). N. Ys v. Bales 2 2 599 
(e) Perrat v. Ballard. 
Y Anon. * 

(g) Brown v. Williams, © 

(% Wagftaff v. Nl. 

(1) Abery & Jones v. Wi iam. 
(4) Walker v. Bodington. Jup. — 


Theſe were all caſes in which 1 court declared that 


equity will not compel a defendant to diſcover what goods 
he really bought of a bankrupt after the bankruptcy and be- 
fore the commiſſion ſued out, where the party has no notice 
of the bankruptcy, 


. Gale Gg, u 34% Ted 


EX: 1 ane | N (lle ie 


© 


| 
3 
= 
$ 
+ 
TR 
» 
Hit 
( 
| 
F 
# 
+. } t 
Wi: 


* 


2 

: 

3 

9 
14 
'' 

#4 

4 

4 

;, 


Ay 


8 * PO 
oa Cot. ö 
— 53 — 


—— 


7 e d als — — I 9 tos Th 

o Ss) 925, 14> 9908, *% . a * 

wh NN $7, 07 AT.» 7 4 "DIS 
s oY r. "7 3. 8 * MAS Y ud £ G 


u 2 « - * . R 
— . * — 2 3 * - — - — = * 


. 
N * Fan 


169) 


Tord Cbapcellor. The firſt conſideration will be 
as to that part of the eſtate which 1 » in mortgage to 
Bradley: and the queſtion is as to that, Whether 
* . the aſſignees of Nen, are to Wa 

or the defendant Ward? 


The releaſe of the equity of 1 which 


Ward has obtained, appears ro be a groſs impoſi- 
tion: for, the conſideration is mentioned to be 28004. 


yet not a farthing appears to be paid. The ſtatutes 
that have been mentioned concerning bankruptcy, 


bind equitable as well as legal rights, and courts of 
Theſe ſtatutes were founded 


equity as well as law. 
on ſuppeſed frauds of the bankrupts ; and therefore 
intended to put them under diſabilities to prejudice | 
and defraud their creditors. In the preſent caſe, the 


© how's of redemption of this eſtate was made over 


by Yen after his bankruptcy, though before the 
aſſignment. Nothing therefore paſſed by this con- 


veyance : and if Bradley's mortgage had been out 


of the caſe, and the plaintiff would then have pur- 
chaſed of him, after an act of bankruptcy, and then 


a commiſſion had iſſued within five years, the aſ-= 
ſignees under that commiſſion muſt have prevailed. 
Creditors after bankruptcy are in the nature of pur- 


chaſers, and have a prior equity to any other perſons: | 
and here Hard's is a prior conveyance, but from a 
perſon who had nothing to convey. Hard could 
not come in at law as a creditor for this ſum of 20001. 
Beſides, it is an impoſition, the money never having 
been advanced; yet if it had been 8 paid, as 


the legal eſtate was in Bradley, it would not have 


been any benefit to Ward; but he muſt have loſt 


the money. 


Decreed erte as to this ine. that Bradley 


ſhould re-convey to the plaintiff upon payment of 
PAneipal and intereſt. 


The next queſtion is as to choſe eſtates which be⸗ 
ing incumbered by en before his bankruptcy, 
5 thoſe 


thoſe incumbrances are ſince, by meſne aſſignments, 

veſted in Ward. And here it appears that Ward 
has, after the bankruptcy, and before the ſaintiff's 
aſſignment, got a releaſe of the equity of redemp- 
tion of thoſe eſtates from Yyſen for 3600. 


Here the legal eſtate is in Ward: and the quef- 
tion is, Whether in a court of equity'itſhall be taken 
away without Fard's being paid all the money he 
advanced? Though the rule be the ſame here as at 
law upon conftruction of ſtatutes; yet where an act 
is to be carried into execution here, there are certain 
rules to be obſerved which will bind equally in cafe 
of an act of parliament, as of the common law. One 
of thoſe rules is, that a purchaſer for a valuable con- 

| ſideration, without notice, having as good title to 
equity as any other perſon, this court will never 
take any advantage from him; and conſequently 
will not grant a diſcovery againſt him of the only 
equity he has to defend himſelf by; which, if he 
ſhould be obliged to diſcover, the other party would 
immediately take advantage of. And there cer- 
tainly may be caſes where a purchaſer for a valuable 
conſideration, without notice of an act of bankruptcy, 

| ſhall not be obliged in this court to diſcover any 
thing (whether incumbrances that he has got in, or 


any other thing) but all advantages ſhall be left him 


to defend himſelf. Suppoſe two purchaſers without 
notice, and the ſecond by chance gets hold of an old 
term; he ſhall defend himſelf thereby .againſt the 
firſt, who ſtill is as much a purchaſer for a valuable 
_ conſideration, as himſelf. I do not therefore think a 
purchaſer for a valuable conſideration, without notice 
of the bankruptcy, to be relieved againſt in this court (70) 
within 21 Ja. 1. The caſe of Hitchcock verſus Sedg- 
wick, 2 Vern. 156. is very different from this: for, Difference as 
a commiſſion is a public act, of which all are bound to notice be- 
to take notice; but an act of bankruptcy may be ſo . er K 4 
ſecret as to be impoſſible to be known: and therefore 3 38 
I Think that Ward having the legal eſtate in him, ted, and a 
Eon nn on : a 
"2 


= = |: De 7 erm. 8. Hill. 17 34. 


* | | hall by. that be protected for ſo much as he really 7 
* and bona fide Paid Tyfen's bankruptcy, 


A =] And therefore dueted an ite; upon 8 90190 of - 
5 . notice; to try whether Ward had notice of Tyſſen's 


[8 : bankruptcy, and when? And as to the other part 
. = — ol the eſtate, which (though not in Ward himſelf) 

q | was in others who were truitees for Ward, that muſt 15 
of be conſidered as one and the ſame thing. I 
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Upton verſus Prince. (f) Cafe 18; 
EE teſtator William Prince, a freeman of EE 
1 London, had iſſue two ſons, William and Peter, A father ad- 
and four daughters; and in his life-time gave his vances ſome 
two ſons, in order to ſettle them in the world, 1 ;00!/. 2 his _ 
a- piece; for which he took two ſeveral receipts, e 
Gs A : ve portions in 
each in the following words; Received of my father his life-time, 
William Prince be ſum of 1500 l. which I do hereby and then 
acknowledge to be on account and in part of what be oe: = | 
has given, or ſhall ty or by bis laſt will give unto me oy ey 
8 5 8 0p hereby Fee. —- 
his ſon. Sometime after the teſtator makes his will c;.@, he had 
in the following words; And whereas I have hereto- advanced 3, 
fore paid to, given or advanced with my children and C. but 
William, Elizabeth, and Sarah, the'/um of 15001; IM Tee | 
a- piece: now I do hereby, in tike manner, give and Fs. 49 "I 
bequeath unto my three other children, Peter, Mary, had alſo ad- 
and Anne, the ſeveral ſums of 15001. a-piece; and vanced) and 
then gives the reſidue equally amongſt all his chil- leaves to him 
0 _” | 27 | | a ſum certain, 
3 b oe | and deviſes 
the reſidue equally among them: The money which D. had received ſhall go in 
ſiatisfaction ot the legacy left to him. + | Do 
e Te The 


— 


) In Reg. Lib. A. 34. fol. 237. this caſe is ſtated 
thus: William Prince died leaving iſſue the defendants 
N , illiam 
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The cuſtom of London being waved on all ſides, 
the queſtion was, Whether Peter ſhould have a new 
©. %% © 04: 


— 
—— — 


William and Peter Prince, his ſons, and four daughters; the 


defendants Elizabeth Grofuenor, and Sarah Dix, widow, mar- 
ried in his life-time ; and the plaintiffs Mary Upton and Ann 
Eade, unmarried at his deceaſe. The defendants William 
and Peter Prince, ſoon after they came of age, deſired the 


ſaid Milliam Prince to advance to each of them a ſum of 


money towards ſetting them up in the world, and agreed 
that whatever he ſhould advance ſhould be part of what he 
ſhould give them by his will: whereupon the ſaid William 
Prince, on the 11th June, 1724, advanced 15001. to the de- 
ſendant William Prince, who gave the following note for the 
ſame: “ Received, June 11, 1724, of my father, Mr. Wil- 
% liam Prince, the ſum of 1 500 l. which I do hereby acknow- 
„ ledge to be on account, and in part of what he hath given, 
&« or ſhall in and by his laſt will give unto me his ſon.” — 


And the ſaid Milliam Prince, the father, about the 31ſt March, 


1727, advanced 1500/4. to the defendant, Peter Prince, who 
gave the ſame note as the ſaid defendant William Prince; and 
the ſaid William Prince afterwards, on the marriage of the 
defendant Milliam Prince, made a ſettlement on the ſaid de- 
fendant of divers freehold and leaſehold houſes, of a great 
yearly value; and the ſaid William Prince made his will, 
dated the 19th Auguſt, 1730, and thereby ratified the limita- 
tions in the ſaid ſettlement, and gave the reſidue of his term 

in his leaſehold meſſuages, in the pariſh of St. Magnus, to 
the defendant Peter Prince; and taking notice that he had 
advanced with his children, the defendants, William, Eliza- 
beth and Sarah, 15001. a piece, he thereby gave his other 
three children, the defendant Peter Prince, and the plaintiffs 
Mary Upton and Ann Eade, 15001. a-piece: and he willed that 
the reſidue of his eſtate ſhould be divided into fix parts, and 

that one- ſixth thereof ſhould be paid to the defendant Vi- 

ham Prince, one- ſixth to the defendant Peter Prince, one- _ 
ſixth to the plaintiff Mary, to the plaintiff Ann one-fixth, 
to the defendant Benjamin Groſvenor and Elizabeth his 

wife, the remaining ſixth part to the defendant Sarah and 
her late huſband Thomas Dix; and he appointed the defend- 

ants William and Peter Prince, and Benjamin Groſvenor, 
and the ſaid Thomas Dix, executors of his will. The 
teſtator afterwards made a codicil to his will, and thereby 5 


gave leveral particular legacies, and he afterwards died with 


5 out 


I Curia Concellarie. 


ſum of 15007. upon the latter words of the will ? of 
whether he ſhould not be in the ſame caſe with Fil- 


liam ; they both being equally advanced by the fa- 


ther, and this ſeeming only a miſtake 1 in the teſtator? 


Mr. Fazakerley infiſted, that the receipt given to 
his father could not controul the expreſs gift of the 


father ſubſequent; and the father's omitting Peter 


in the mention of the advancement, ſhould be plainly 
intended a difference between them; the receipts 


given by both, and the caſe of both being the ſame. 


But the Lord Chancellor deererd the 1500 J. re- 


5 ceived by Peter in his father's life-time, to be a ſa- 
tisfaction for what the father gave him by his will; 
and that he ſhould not have another 1500/. upon the 
latter words. | 


— - * £ 


out revoking the ſaid will and codicil. That it was the ſaid 
teſtator's intention that the ſaid two ſums of 1500/. paid to 


the defendants William and Peter Prince, ſhould be deducted 
out of the Jegacies given them, and for that purpoſe he de- 
poſited the ſaid two notes in a drawer with his will, and inti- 
| mated that the ſaid drawer ſhould not be opened after his 
death by either of the ſaid defendants, unleſs his other chil- 
dren, or one of his ſons in law, were preſent ; and ſhortly 
after his death the ſaid drawer was opened in the preſence of 
the ſaid defendants and his other children, and the ſaid will 
and codicil, and two notes, were found therein; and the de- 


give d although they had ſigned ſuch receipts as 
aforeſaid. Whereupon his Lordſhip did declare that the 
ſum of 1500/7. advanced to the defendant William Prince, in 
the life-time of the ſaid teſtator, is not to be diſcounted out 


of any thing given to the ſaid defendant Hilliam Prince; but 


as to the ſum of 1500 J. advanced to the defendant Peter 
Prince by the ſaid teſtator, his Lordſhip declared the ſame 


is in ſatisfation of the 15004, legacy given to the deſendant 


| Peter . 


i, 


fendants William and Peter Prince inſiſted upon retaining 
the Tae, a given them, beſides the 1500. a- piece 
them, 
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by marriage 


ſum certain, 


727 De Term. Paſch. 1735. 
Caſe 19. Menzey verſus Walker. (g 
26 April. | | ML 3 
The father R. Walker, upon his marriage, ſettled his 


calemense IVI eſtate upon himſelf for life, femainder to his 
hal @ power wife, remainder to truſtees for a term of three hun- 
to make an dred years, remainder to his firſt and other ſons; 
appointment and the truſt of the term was declared to be for the 
of a ſum not raiſing ſuch ſum and ſums of money for the portion 
exceeding a and portions and maintenance of all and every 
for portions Child and children of that marriage (other than an 
and mainte- eldelt ſon) in ſuch manner, and at ſuch time, and un- 
nznceof dier ſuch limitations as he the ſaid Mr. Walker fhould 
younger chll- appoint by his laſt will, or by deed, under hand and 


dren, in ſuch | : ; 
1 ſeal, attefied by three creaible witneſſes, .ſo as ſuch ſum 


manner and TOTO. | EY 
under ſuch or ſums do not in the whele amount to above 20001. if 


limitations as ut one younger chiid, cr 3000 l. if more than one; and 
a wage He fo as all the ſums for ſuch maintenance do not in the 
Bas rere hole amount to above 1201. per ann. and for want of 
younger chil- ſuch appointment, then in truſt to raiſe ſuch portion 
dren, and by or portions equally to be divided amongſt all his 
2 me * younger children, ſhare and ſhare alike, to be paid 
that the reſt to them reſpectively at the age of twenty-one, or day 
were provid- Of marriage. 555 „ 
ed for by CVVT 5 
their grand. The teſtator had three younger children; and by 
. his will duly executed, reciting that his two daugh- 
whole ſam ters were amply provided for by their grandfather, 

to one. This he appoints the whole ſum of 20c0/7. to his ſecond 


is not a good fon Thomas Walker. And the queſtion was, Whe- 


purſuance of ther this appointment of the whole to one was a 


h1 : 0 ö : 
Poser. good appointment, and made purſuant to his power? 


This cauſe was heard at the Rolle, where it was 
| decreed to be not a good appointment; and now 
coming on to be heard before the Lord Chancellor, 
Mr. Attorney General, &c. argued this appoint- 
ment to be good; and ſaid, that a difference was to 


— 


(2) Reg. lib. A. 1734, fol. 327. = 
CE be 


* 


In Curia Cancellrie. 


de anne where ſuch powers are to be executed by a 
ſtranger, and where by the father himſelf, who is a 


proper judge of the merit of each child; and conſe- 
_ quently that the court will not interpoſe to ſet aſide 


this diſtribution, conſidering the particular circum- 


ſtances of this caſe; where, by the words of the 
power, he was not bound to raiſe the whole ſum of 


- 20001. but might, if he had pleaſed, not have raiſed 


the tenth Part of that ſum. 


The father in this caſe had a latitude; or elſe the 
providing how this ſum ſhould be divided, in caſe no 
appointment was made by him, would have been 
vain and idle: and if it was not neceſſary for him by 


the words, fo diville it equally, this appointment made 


by him muit be good. It is in proof here that the 
bother children were provided for by their grandfa- 
ther, and took good eſtates from him. Indeed 
Where certain directions are given, that ſuch and 
ſuch ſums ſhall be given to each child, there nothing 
is left either to the diſcretion of the party or of the 
court : but where this court has relieved againſt the 
execution of powers merely diſcretionary in their 
creation, it has not been for inequality only, but for 


ſome other piece of injuſtice or hardſhip. In the 


caſe of Wall (H) verſus Thorborn, 1 Vern. 355, 414. 
relief was given, becauſe there was no reaſon that 
one daughter ſhould be looked upon in a different 


light fiom the others, ſhe having no particular pro- 
viſion: but even in that caſe che court ſaid, that the 


5 n »» 


a) Which caſe was this : Sir George Creeks by his will 


deviſed that his rea] eftate ſhould deſcend to his three daughs 
ters and heirs, provided that his wife ſhould diſtribute it in 


ſuch proportions as ſhe ſhould think fir. The mother, by _ 


deed executed in her life time, appoints a very ſmall pro- 


portion for the plaintiff's wife, who was one of the three 


daughters, and had appointed the reſt for the other two 
daughters; and the bill was to be relieved againſt this un- 
equal diſtribution. Upon long debate, the court deciared 
the calc was proper and relievable i in equity. 


Hz circum- 
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circumſtances muſt be very ſtrong to take away the 


power which the wife had by the expreſs words. 


And in that caſe (i) another is cited of Seoeetuam 


verſus Wolaſton, where relief was denied. In that of 
Thomas and Thomas, (&) 2 Vern. 513. it is ſaid, that 
this court will relieve againſt an unreaſonable, but not 
an unequal diſtribution upon a ſpecial or particular 


power; which was the caſe of Lifter verſus Robinſon, 


Mich. 1732. where a man gave a power to his wife, 
to deviſe ſuch a ſum to and amongſt his child and 
children, and in ſuch manner and proportion to each 
child as ſhe ſhould think fit; there were two chil- 
dren, and the elder being provided for, the mother 

appointed the whole to the younger: upon which 
appointment a bill was brought here for an equal 
diſtribution, but was diſmiſſed. So in that of Auſtin 
verſus Auſtin, heard by the preſent Lord Chancellor, 
March 2, 1733. where the words of the truſt were, 
that if Robert Auſtin the father dies leaving by Jane 
his wife a fon, and other iſſue then living, then and 
in ſuch caſe to raiſe a ſum not exceeding 1500 J. as 
ſoon as may be, to and for the ſole benefit and ad- 
vantage of ſuch child or children (ether than the 
eldeſt fon of that marriage) in ſuch proportion, man- 


(i) Wall & uxor v. Thorborn. 


And in the ſame caſe, the plaintiff cited the caſe of 
Cragrave v. Henoſt, where a man having two daughters, one 
by a former wife, and another by his ſecond wife, deviſed his 


eſtate to his wife to be diſtributed between his daughters as 


his wife ſhould think fit. And ſhe gave 1000 /. to her own 
daughters, and but 100 J. to the others; and the court there 
decreed an equal diſtribution. 


(4) In this caſe the power was ſpecial and particular, that 
the wife might diſpoſc to one or more; and not like the caſes 
of a general truft in the executrix to Air bee amongſt the 
younger children at diſcretion; there an unreaſonable and 
indiſcreet diſpoſition may be controlled by a court of equity; 
but this is c prov:ſus, It is expreſsly provided, that ſhe 
might give all to one, And decreed the appointment made 
by the wife to fand. | 


ner 


| In | Curia Cancellarie. 


ner and form, in all reſpects, as the ſaid Robert 
| ſhould, for ſuch purpoſe, by his laſt will in 
writing, direct and appoint, and in default of 
ſuch appointment, then to and for the ſole benefit of 
ſuch child, if but one; and if more, other than the 
eldeſt, equally and in equal parts and manner, to all 
intents and purpoſes. Robert, by his will, directs 
the 15007. to be raiſed; and gives 4504. to his ſon 
Robert, 10501. to Jane, and nothing to Edward, 


who had an eſtate of 4 or Fool. per ann. given him 


by another; and he coming into this court for a 
ſhare of the 15007. his bill was diſmiſſed : the power 
being diſcretionary, and nothing hard in the execu- 
tion of it. The caſes before mentioned will govern 
this; for, here the manner, the time, the limitation, 
are all reſerved to him by the power, whereby he 
might have given it to one ſooner, to the other later; 


to che one abſolutely, to the other under a limita- 


tion; in which caſes there would have been an ine- 


quality as well as in the preſent one. Indeed in 
Auſtin's caſe, there are not the words in ſuch propor- 


tion; but there are words tantamount: and theſe 
powers being reſerved to parents, in order to keep 


their children in due obedience, are highly reaſon- 


able, that parents may have a power of diſtribution, 
according to the merit or circumſtance of each par- 


ticular child. 


Mr. Solicitor General, Mr. Pauncefort, and Mr. 


 Fazakerley argued on the other fide againſt the va- 
lidity of this appointment; and though they admit- 
ted, that perhaps where powers were general or diſ- 
cretionary, this court would not intermeddle; yet 
they inſiſted, that here the power was particular, and 

hes. "a ia mult be {ſtrictly purſued : the argu- 
ment of this power being executed by the father him- 


ſelf will not alter the caſe; for, by the words ic is 


Clear that a proviſion was intended for every child, 


and all the children are become purchaſers of ſome. 


proviſion under this power; the words being for all 


and every of them; and conſequently, though the fa- 
H 4 5 ther 
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ther be a better judge than a ſtranger, yet being 
diſabl-d by the words from excluding any of them, 
this court will take care that he, as well as any other, 
ſhall follow the rules of reaſon and Juſtice, 8 


The diſcretionarv power lodged in the father by 
this power, is firſt to be conſidered with relation to 
the eldeit ſon, whoſe circumſtances perhaps might 
not be able to bear ſo great a charge as 2000 J. or 
300 l. and therefore the father has a power to charge 
the eſtate with ſuch a ſum as he ſhould think his 
ſon's eſtate could bear, provided it did not exceed 
2000 J. if but one younger child, or 3000 l. if more. 
It muſt next be conſidered with relation to the 
younger children; and there three things are left to 
his diſcretion, viz. 1. the time, manner, and the li- 
mitation ; the time, whether it ſhould be payable at 
the day of marriage, or at any other time? 2. the 
manner, which muſt be underſtood the manner of 
raiſing, and not of diſtributing the ſum; this 


_ conſtruction agreeing with the wording of the power 


in every clauſe, and the ſubſequent proviſions mak- 
ing it clear ; eſpecially that which relates to ad- 
vancement by the father in his life-time. 3. The 
limitations which he had power of making, but ſtill 
for the children's benefit; for, one might marry 
imprudently, or be guilty of ſome other piece of 
folly, which might make it neceſſary for the father 
to limit the ſhare of ſuch child in ſuch a manner as 
might be effectual and advantageous to that child. 
And his having a diſcretion in theſe caſes, cannot 
give it him in the other reſpect of giving the 
whole to one, and nothing to the two others; ſuch 
diſcretion being neither given nor intended to be 
given to him by the words of this power: nor will 
the two children's being provided for by the grand- 
father alter the caſe; the intent of the party's being 
to raiſe a portion for each by the truſt. And it 
would be very unreaſonable that a child becoming, 
by accident, able to do for himſelf by the bounty 


of ſame of his friends, ſhould thereby loſe the right 


he 


I Curia Cancellarie. 


he has of being provided for by his father. The 


5 caſe of Wall verſus Thorborn, 1 Vern. 355, 414. is 


an expreſs authority. And in the caſes of Thomas 
verſus Thomas, 2 Vern. 513. and Lifter and Robinſon, 


there was an expreſs power of giving it to one of the 
children; and ſo not like this. So in that of Auſtin 


and Auſtin, the power was much more general, and 
entirely diſcretionary : but here is an unreaſonable. 
excluſion of two of the children, who have but a 


ſmall proviſion, no way adequate to what their bro- 
: ther takes under this will. . 


: Lind Chancellor. There are two 3 The 
firſt, Whether the power be purſued? The ſecond, 
Whether it be executed in a reaſonable manner? 
As to the firſt, I think the words are as plain as 


they can be, that the execution of this power ſhould 
be for the benefit of all the children. Indeed it was 


diſcretionary in the father how much ſhould be 


raiſed ; but he had no ſuch diſcretion as to exclude 
one or the other. The words in ſuch manner do 


clearly extend only to the manner of raiſing; there 

being ſeveral methods mentioned in the power; 
which was to make it as convenient as might be for 
the eldeſt ſon. The time alſo was under his diſcre- 


tion ; whether it ſhould be paid at marriage, or any 


other time; and fo was the limitation: but ſtill that 
is to be underſtood of the manner in which the por- 
tions ſhould be ſettled upon them; whether it ſhould 
be upon their reſpective marriage, or in what other 
manner he thought proper; and if he makes no ap- 


pPointment, then he fixes it upon the expreſs words, 


10 be equally divided between the children; and the 


time that it ſhall be paid. Now after all this, how 
can this partial appointment be called an execution 


of his power? And is not that the preſent caſe ? 
If then it be clear that he has not purſued his power, 
it is needleſs to enquire whether the proviſion made 
by him be reaſonable or not? a void appointment 
being as no appointment, and conſequently a failure 


of the appointment he was enabled to make by his 


Power, 


(77) 
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power. Where there is a defective execution of a 


power, creditors or younger children are intitled to 


have that defect ſupplied: but where the execution 
is merely void, as in the preſent caſe, and when the 
court has interpoſed in ſuch caſes as this before us, 

it has always been where the execution, though per- 
haps within the words, was attended with ſome hard- 


ſhip or unreaſonableneſs: ſo that if this depended 
upon the reaſonableneſs or unreaſonableneſs of the 


execution, I ſhould not determine the point without 
ſome farther inquiry into the circumſtances of theſe 


two daughters: but as a power 70 all and every can 


never be reſtrained to one only, I think the execu- 


tion void, and ſo the ſecond point is quite out of the 


queſtion. In the caſes of Lifter and Robinſon, and 
Thomas and Thomas, 2 Vern. 513. the words gave a 


general power; which being fo, the court had no- 


thing to do to reſtrain them. So in that of Auſtin 


and Auſtin, the father had a power with regard to 


the nomination of the child or children who ſhould 


take and there the execution was highly reaſonable, 


the perſon excluded being provided for five times 


as greatly as the other children: and ſo it would 
have been unreaſonable in the court to reſcind what 


he had done upon ſo juſt a ground. 
So affirmed the decree. (/) 
Note Mildmay's caſe, 1 Co. 175. 4. 177. 4. 


(1) Gibſon v. Kinven, 1 ern. 66. all v. Thorborn, 
ibid. 355. S. C. 414. Thomas v. Thomas, 2 Vern. 513. 
Chaawick v. Doleman, ibid. 528. Jermyn v. Fellows, poſt. 


95. Tomlinſon v. Dighton, 1 P. Will. 149, Aſtry v. Aftry, 


Prec. in Chanc. 250. Chapman v. Brown, 3 Burr. 1626. 
Brownfmith v. Denny, Hil. 29 Geo. 2. (cited 2 Wilſ. 337.) 
Adams v. Adams, Cowp. 651. Maddiſon v. Andrews, 1 Ve. 
58. Alexander v. Alexander, 2 Viſ. 649, Macey v. Thurmer, 
i Att. 389. Cavendiſh v. Cavendiſh, B. R. Hil. 1782, (cited. 
2 Bro. Cha. Rep. 22.) Malliſon v. Andrews, (cited 2 Bro. Cha. 


| Rep. 22.) Pocklington v. Bayne, 1 Bro. Cha. Rep. 450. Ro- 


binſen v. Hardcaſile, 2 Bro. Cha. Rep. 22. Dunrnford and 
Laſt's Rep, 2 vol. 241. 8. Ce Pitt V. Fackſon, ibid, 54. 
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out of the monies ariſing therefrom, all my juſt 
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Mallatar Pt, Mallatar. 00 Caſe 20. 
5 | 6 May. 

HE teſtator, Thomas Mallabar, by 0 laſt Whew a man 
will deviſed as follows; Imprimis, I devile, e A 
give and bequeath all and ſingular my meſſuages, be d to Funk 
lands and hereditaments whatſoever, and where- debts and cer- 
ſoever, in the counties of Norfolk, Suffolk, and tain pecuni- 
Cambridge, unto my ſiſter Eſther Mallabar, and a i<gacies 
and ſubjec 0 

to her heirs and aſſigns for ever, upon truſt, that 


his debts and 
the ſame ſhall be ſold by her or them, for the beſt lege de | 


price that can be gotten for the ſame, as ſoon as viſes his per- 


conveniently can be after my deceaſe; and that ſonal eſtate 
to his ſiſter: 


this court 
debts, of what kind ſoever, be paid; and after i nor 3 


payment of my debts, I deviſe, out of the re- piy the defect 
mainder of the money, the ſum of 5207, to my ot a ſurrender 
ſiſter Mary Bainbrigg, and alſo oo. to my ſiſter 5 tl 
Girt's children, that ſhall be living at the time of of , 
my deceaſe, to be divided equally between them; „il, if the 
and alſo 5001. to my nephew Nicholas Mallabar ; other eſtates 
and alſo 500 1. to be divided amongſt the children a pay 
of my late brother James Mallabar, which half 
be living at the time of my deceaſe; Item, after 

my debts and legacies paid as aforeſaid, and ſub- 


ce ject to the ſame, I give and bequeath all the reſt 


cc 


- WE 


e 


cc 


and reſidue of my perſonal eſtate unto my ſaid 
ſiſter Efher Mallabar ; whom I do hereby con- 
ſtitute and ppeint, ſole executrix of this my laſt 


will and teſtament.“ 


| 1 executrix brought her bill againſt Nicholas (79) 
Mallabar, the heir at law of the teffator, to prove . 


the will, and to have the eſtate ſold, and the debts 


and legacies paid according to the will; and charged 


that the teſtator had not Aurrendered all his copy- 
hold eſtate to the uſe of the will, but ſome part of 


It only. And ie that che teſtators whole 


(7) Reg. lib. A. 1734. fol. 249 


— 


eſtate, 


— 
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eſtate, real and perſonal, included ſuch parts of the 


copyhold as were not ſurrendered; and therefore 
inſiſted, that the defect of the ſurrender ſhould be 


ſupplied. The defendant, in his croſs bill, infiſted, 


that there was more than ſufficient, excluding the 
copyhold, which was not ſurrendered, to pay all the 
debts; and therefore inſiſted, that the ſurrender 
ſhould not be . 0 h 


Both cauſes came to an hearing together: and the 
plaintiff | in the original bill having, in her ſecond 
anſwer to the croſs bill, confeſſed that the teſtator's 
eſtate, excluſive of the copyhold not ſurrendered, 
was more than ſufficient ; the Lord Chancellor refuſed 6 
to ſupply that defect againſt the heir; and diſmiſſed 
the original bill with coſts as to that point. The 


(a) Drake v. Robinſon, 1 P. Will 443. 2 Eg Ca. - ore 
232. pl. 10. S. C. Hoſſewoad v. Pope, 3 P. Will. 322. 
Coombes v. Gibſon, 1 Bro. Cha. Rep. 273. the reſult of which 
caſes ſeems to be, viz. that where the real eſtate generally 
is deviſed for or charged by will with the payment of debts, 
copyhold lands which are not ſurrendered to the uſe of the 
will, do not paſs thereby, if there be freehold ſufficient to 


anſwer the purpoſe; otherwiſe it ſhall, and the court will 
_ ſupply the ſurrender ; but this is to be underſtood of the legal 


eſtate only, for a deviſe of a copyhold eſtate without a ſur- 
render, is ſufficient to paſs the copyhold, where the deviſor 

had only the equitable intereſt ; the turrender muſt be by the 
perſon who has the legal eſtate; and when there is no legal 
eſtate in the party who has the beneficial intereſt, that may 
paſs by a will without a ſurrenger. Car v. Elliſon, 3 Ait. 

74. Tufnallv. Page, 2 #tk 7. Vide alſo Chalis v. Coſborn, 
Prec. in Chanc. 407. in which caſe the Lord Chancellor would 

not ſupply the defect of a ſurrender. where there was a free- 
hold eſtate, though the ſame was not ſufficient for the pay- 
ment of debts, 9. Caf. Abr 124. S. C. but in Harris v. 
Ingledeto, 3 P. Wil. g;. where one by will charges all his 
worlcly eſtate with his debts, and dies ſeiſed of fre2hold and 
copyhold eſtates, which he particularly diſpoſes ot by will, 


the copyhold, though not ſurrendered to the ule of the will, 


were directed to be applied to the payment of the devts part 


"ale end ; reaſon 
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reaſon 0 was; becauſe ſhe Sone the mat- 


ter in her ſecond 8 to the croſs bill, though 


| the had charged the contrary in her original bill, 
| and not diſcloſed the truth in her firſt anſwer to 
the croſs bill, and therefore ſhould be puniſhed 


* with coſts. 


Another point aroſe at the hearing, though not in- 


ſiſted on in the pleading; which was, Whether upon 
the will there was not a reſulting truſt for the heir? 
The plaintiff's counſel inſiſted, that here could be 
no reſulting truſt for the heir; firſt, becauſe the 
teſtator had given a legacy of 500 J. to the heir. 
Secondly, becauſe the teſtator had directed his real 
eſtate to be ſold for payment of his debts and lega- 
cies, and had therefore conſidered it as a perſonal 


eſlate; (o) and after payment of his debts and le- 
gacięs, and ſubject to the ſame, had given all the 
reſt and reſidue of his perſonal eſtate to his executrix 


the plaintiff: but if it ſnould be conſtrued to be 
aà xreſulting truſt for the heir, the teſtator's intent 


would be utterly defeated : for, then the perſonal 
eſtate muſt be firſt applied in eaſe of the real; and 


ſo the executrix would have but a troubleſome affair, 

without any benefit or conſideration ; which could 
never be the teſtator's intent: and in order to ſhew 
clearly that was the teſtator's intent, they inſiſted 
upon giving pare evidence. 


Lord Chancellor. If this was res integra, and I 


was at liberty to follow my own opinion, I ſhould 
be very unwilling to admit ſuch evidence: but as it 
has been done, and particularly in the caſes of Doxey 


verſus Os 0 and Littlebury verſus Buckley, 


2 Vern. 


ti. 


— 


1 0 Cook v. . Duckenfild, 2 Alb. 566, 568-9. 
(p) Rachfield v. Careleſs, 2 P. Will. 159. Date of Rute 
land v. Dutcheſs of Rutland, ibid. 210, Petit v. Smith, 1 P, 


Will. 7 · Lady Granville v. Dutcheſs of TO ibid. 114. 
1 | Bachaue 
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2 Pin; „ I now admit it to be done. Then 
was read a depoſition of a witneſs, who gave full 
evidence of the teſtator's declarations, that the 
plaintiff, after payment of his debts and legacies. 


ſhould have all the reſt of his eſtate. : 


But the Lord Chancellor decreed upon the will 
itſelf, independently upon the parol evidence, that 
here was (5) no reſulting truſt for the heir; and that 
the executrix ſhould have the whole reſidue, after 
the ſale of the eſtate, both of the money ariſing by 
ſuch ſale, and of the perſonal eſtate. 


Batchelor v. od 2 Fam: 7 48. Hedeſen and 2 "_ 
Hodgſon, ibid. 593. Cuthbert v. Bencock, ibid. 594. Lale 
v. Lake, 1 Wilſ. 313. Braſbridge v. WWoodroffe, 2 Ath. 68. 


Il hich v. Litchfield, 2 Att. 373. Blinkhorn v. Feaſt, 2 Ve. 


28. Goodinge v. Goodinge, 1 Veſ. 231. - Hampſhire v. Penie, 
2 Veſ. 216. Hodgſon v. Hitch, Prec. in Chanc. 230. Brown 
v. Sehvyn, poſt. 242. Bacon's Traun 99. Fonnereau v. B, 
1 Bro. Cha. Rep. 474. 

) Coningham v. Melliſh, N tr Chanc, 31. Rogers v. 
Rogers, poſt. 268, and references. 35 | 
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= \ 5 NN e Caſe 21. 
Lechmere verſus Lady Lechmere. () 8 


IE late Lord Lechmere, upon his marriage Money upon 
with the Lady Elizabeth Howard, daughter to à marriage is 


agreed to be 


the Earl of Carliſie, and in conſideration of 6000 /. 144 . 


portion, covenanted with the Earl of Carliſie and land in fee, 
the Lord Morpeth his ſon, to lay out, within one and ſettled on 
year after the marriage, the ſaid ſum of 6000 J. and huſband and 
likewiſe the farther ſum of 24, oo J. amounting in 
the whole to 30,0007. in the purchaſe of freehold ſons in tale 
lands in poſſeſſion; which were to be ſettled upon male,remain- 
the Lord Lechmere himſelf for life, without im- der to the 


der to their 


peachment of waſte, remainder to truſtees and their ep. bs 
heirs during the life of the Lord Lechmere, to pre- Lee Manes: 


ſerve contingent remainders, remainder for ſo much & covenant, 
as would amount to 800 J. per ann. to the Lady that until the 
Lechmere, for her jointure, remainder. of the whole money be laid 
to the firſt and other ſons of the marriage in tail 
male, remainder to the truſtees for five hundred be paid to the 


out in land, 
the intereſt to 


years, for the raiſing a portion or portions for the perions who 


daughter or daughters of the marriage, remainder were to have 
to the Lord Lechmere, his heirs and aſſigns for ever: 


the rents of 
the lands 


but if there ſhould be no daughters, that the ſaid „hen Sr. 


term was to ceaſe for the benefit of the Lord Lech- chaſed. The 
mere, his heirs and aſſigns for ever. And the ſaid butband pur- 


Lord Lechmere farther covenanted, that until the chaſed ſeve- 


f | l 30 8 : ral eſtates, 
ſaid 30,000 /. ſhould be laid out in lands as aforeſaid, jy. 


there ſhould be paid intereſt for the ſame after the tied anv, and 


rate of 3j 1. per cent. unto the perſons intitled to the died inteſtate 
rents and profits of the lands when purchaſed, Ja; Oe, 
| Rn ar leaving a 


| | „ . : | confiderable 
The Lord Lechmere, after his marriage, purchaſed e eſtate to 


ſeveral eſtates in fee {imple in poſſeſſion, but which deſcend to his 


heir at law. 


The heir may compel! the adminiſtratrix, the widow, to inveſt this money in 
the purchaſe of lands; and the lands deſcended upon him will not go in ſatis- 


faction of the covenant, except as to ſuch as were purchaſed after the covenant. 


—— 


(0 3 P. il. 211. S. C. gy 
8 e were 


wife, remain 
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were never ſettled according to the covenant; as 
alſo ſeveral terms and reverſions, Sc. and in the 


year 1727. died inteſtate and without iſſue, leaving 


2 conſiderable real eſtate, to the value of abour 
1800 J. per ann. to deſcend upon the plaintiff, his 
nephew and heir at law. The Lady Lechmere took 
out adminiſtration ; and the plaintiff brought his 
bill againſt her for an account of the Lord Lechmere's 
perſonal eſtate, and to have this covenant carried 
into execution; his remainder by the death of Lord 
Lechmere without iſſue now taking effect; as alſo to 


have ſome purchaſes compleated which were left in- 


compleat by the Lord Zechmere's death. 


The Lady Lechmere inſiſted by her anſwer, That 
the plaintiff, being no way privy to any of the con- 
ſiderations within this covenant, could not compel 
her to lay out the 30,000 J. in the purchaſe of lands 
for his benefit: but that if he could, the lands which 
Lord Lechmere had permitted to deſcend on him, 
being to the value of 1800 J. per ann. ought to be 
taken in full ſatisfaction for all the benefit the plain- 
tiff could be intitled to as heir at law to the Lord 
Lechmere, who deſigned theſe ſeveral purchaſes to 
be ſettled according to the uſes ſpecified in the co- 


The cauſe was firſt heard ar the: Rolls; and there 
decreed (5) for the heir at law, Mr, Lechmere, upon 
. 5 both 


— 


() And for theſe reaſons; firſt, for that the Lord Lech- 
mere was compellable in equity to lay out this 30,0007. and 
ſettle it agreeably to the articles; ſecondly, becauſe the Lord 
Lechmere living after the year within which time the pur- 
Chaſe was to be made and ſettled, had broken his covenant; 
thirdly, for that in conſequence thereof, the truſtees might 
have brought their bill, and compelled his lordſhip in his 
life-time to make ſuch purchaſe and ſettlement ; fourthly, for 
that the truſtees not commencing their ſuit in equity, or at 
law, ſhall not prejudice any perſon entitled to have this ſet- 
: + | . tlement 
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both points; viz. That he was intitled to have a 
ſpecific performance of this covenant ; and ſecondly, 


That the ſeveral eftates which deſcended upon him 


were not a ſatisfact ion for this covenant, or any part 
of it; and now coming on to be heard before the 


Tord Chancellor, 
Mr. Pauncefort, Mr. Strange, Mr. Browne, and 


others, argued for the plaintiff, That he could not 


in this caſe be conſidered as a mere volunteer, but 


was in ſome ſort a purchaſer; according to Jenkins 


and Kemiſh's caſe, Hardr. 395. Lev. 150, 237. But 


that though he ſhould be taken for a volunteer, yet 


he muſt prevail againſt an adminiſtratrix: and this 
to ſerve the intent of the Lord Lechmere, who by 


his covenant has ſaid, That his heirs at law ſhould 
have an intereſt in the land, and in the money until 
the land be purchaſed, That the heir was in con- 
templation at the time of the Lord Lechmere's en- 


tering into this covenant, appears from the pro- 
viſion, that in caſe there ſnould be no daughters, 
the term of five hundred years ſhould ceaſe for the 
benefit of him and his heirs. That wherever a man 
enters into a lawful engagement, and is prevented 


by death, or any other accident, from carrying his 


agreement into execution, the court will look upon 

it as performed. That the ſtrength of this rule ap- 
peared from the caſe of Sweetapple verſus Bindon, 
2 Vern. 536. where the huſband was decreed to ſtand 


in the ſame condition as if the money had been 
actually laid out in land; although no rule of law 


be clearer, than that the huſband ſhall never be 


tenant by the curteſy but where he has reduced his 
wife's eſtate into poſſeſſion” during her life, That 


though every tenant in fee has his heir in his power, 


1 5 — — 0 


, 


tlement made; fifth, in regard the land defcended, and 
Which was under the value of what the Lord Lechmere was 

bound to ſettle, ſhall not be taken for or towards ſatisfaction * 
of the lands articled to be ſettled. 3 P. Will. 214. 


yet, 


(33) 
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yet, if the anceſtor does nothing to diveſt the na- 


tural right which his heir hath to ſucceed him, and 


to have a ſpecific execution of his covenant, he ſhall 
always prevail againſt the executor or adminiſtrator, 
even when the covenant was merely voluntary; as 
appears by the caſe of Holt verſus Holt, (1) 2 Vern, 
322. the truſtees neglecting to compel the Lord 
 Lechmere in his life-time to perform his covenant, 
cannot prejudice either party who is intitled to have 
it carried into execution: for, if ſo, the doctrine of 
this court would be intirely overturned ; and truſ- 
tees would become judges whether and how far men 
ſhould be bound by their covenants: but by the 
known rules of this court truſtees are bound to exe- 
cute the Guſt in the manner the perſons that made 


the conveyance have directed; and have no latitude 


of judgment left to them, to diſtinguiſh whether 
the conveyance be made upon a valuable conſidera- 
tion or not? or, whether the perſons claiming under 
the truſt be volunteers or purchaſers ? If then the 
neglect of the truſtees will not affect the caſe one 
way or the other, the whole muſt depend upon the 
equity of the heir and adminiſtratrix. And taking 
the heir even but as a volunteer, yet he is ſuch a 
volunteer as is greatly favoured both at law and in 
this court; and will always appear in a more fa- 
vourable light than an executor or adminiſtrator: 
as appears from the ſeveral caſes of Ketzleby verſus 


8 . . £ k 
— 1 


(:) In which caſe the father of A. articled with a carpen- 
ter to pay him 1000 /. for the building of an houſe upon his 
land, and the carpenter articled with the father to build the 
houſe. The father died inteſtate before the houſe was begun 


to be built, and the land on which the. houſe was to be built, 


deſcended to the ſon and heir. Held, that the ſon might 
compel the widow and adminiſtratrix of the huſband, to lay 
out the 1000 J. in building the houſe, although the ſon, who 
ſought, and was allowed to take the benefit of this covenant, 
did not entitle himſelf thereto by any manner of conſide- 


ration. 3 5 
Atcocod, 
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Atwood, (u) 1 Vern. 298, 471. Knight verſus Atkins, 


« w) 2 Vern. 20. Baden verſus Com. Pembroke, 2 Vern. 
52. Lancey and Fairchild, 2 Vern. 101. Lingen and 


Sowray, (x) Eq. Ca. Abr. 175. and Vernon verſus ( 


Vernon, in the Houſe of Lords in 1732. and Ken- 
tiſh verſus Newman, (z) July 1713. where a feme 


hs 1 In this caſe it was agreed by marriage articles, that 


the wife having 1500. portion, the huſband ſhould add 
5001. more to it; and that the whole ſhould be depoſited in 
_ truſtees hands, until a. convenient purchaſe could be found 
for inveſting the ſame in land, which, when purchaſed, 


ſhould be ſettled on the huſband and wife for their lives, 


with remainder to their firſt, &c. ſon in tail, remainder to 
their daughters in tail, remainder to the right heirs of the 
huſband, Before the making of the purchaſe the huſband 
died, leaving iſſue by his ſaid wife a daughter, who died 
bout a month old. The wife adminiſtered to the huſband 


and daughter; and the heir of the huſband brought his bill 


to have the money laid out in the purchaſe of land to be 
ſettled on the wife for life only, remainder to the plaintiff in 

fee; and though the then Lord Keeper North refuſed to make 
a decree for that purpoſe, and diſmiſſed the bill, but without 
coſts, yet the party did not think to reit there, but reheard 
the cauſe before the Lord Chancellor Fefferies, who decreed 


for the heir, holding, that the money was bound by the 
articles, and ſhould be for the benefit of. the heir, as the 


land would have gone, if purchaſed. 1 Fern. 299, 471. 
w) Upon marriage articles 1500 J. was the wite's portion, 
to which the huſband was to add 1500 J. the whole 3009 l. 


to be inveſted in land and ſettled on the huſband for life, re- 


mainder to the wife for her jointure, remainder to the heirs 
of their two bodies, ſtopping ſhort there, and not exprefling 


| where the eſtate ſhould go afterwards, | The huſband died 


- witout iſſue, upon which his collateral heir brought his bill 
to have the money laid out in the purchaſe of lard to be 


ſettled on the wife for life, remainder to the plaintiff in fee, 
as heir at law to the huſband. And accordingly the Lord 


| Tefferies decreed the whole money to the heirs of the huſband, 
on a preſumption that it was ſo intended. | | 
(*) 1 P. Will. 172. S. C. Prec. in Chanc. 400 S. C. 

( 2 P. Will. 594. 2 mf 

() x P. Will, 234-8, O. LE 
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the huſband. 


being poſſeſſed of 2007. the huſband before mar- 


riage covenanted to join ſo much to her 2001. as 
would purchaſe 30 J. per ann. to be ſettled on them 
two, and the heirs of their bodies, remainder to 
the huſband in fee; and until the ſettlement made, 
the 2007. to be taken as part of her ſeparate eſtate; 
and if no ſettlement made during the huſband's life, 
and ſhe ſurvived, then to remain to her; but if he 


ſurvived, then to go to her brothers and ſiſters: the 


marriage took effect in 1688. and they had iſſue a 


daughter; the wife died in 1711. before the huſ- 


band, no purchaſe having been made: upon a bill 
brought by the daughter, ſhe had a decree againſt 
the brother and (a) ſiſter of her mother, though 
the money had not been laid out within the time 


Provided by the articles; the court looking upon 
the purchaſe as compleated. This caſe not only 


fully proves the right of the heir, but likewiſe that 


he ſhall not loſe that right through any accidents 
preventing the execution of agreements within the 
time prefixed. Here are no creditors, no want of 


aſſers, and conſequently no equity, to prevail againſt 


the heir. They farther inſiſted, That if this cove- 


nant was to be carried into execution, it could not 


be done partially; but being equally binding as to 


all parties, all are equally intitled to the benefit of 
the execution: that therefore it could not be con- 
fined ſingly to the purchaſe of lands of 8001, per 


ann. for the Lady Lechmere's jointure ; but the whole 


muſt be carried through, and limited to the heir in 


the manner it would have been limited to the Lord 


f 1 


— — — —„— 


(a) This caſe ſeems to have been determined upon what 
was the intention of the parties to the articles; for they 
could not be preſumed to provide for the wife's brothers and 
ſiſters, before the daughter who was the iſſue of that mar- 


riage; and therefore the court conſtrued the meaning of the 
articles to be, that if the wife died before her huſband, with- 


out iſſue, then, but not otherwiſe, the money ſhould belong 
to the wife's brothers and ſiſters, from and after the death of 
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Lechmere himſelf, had he been _.alive. © The Lady 


| Lechmere cannot vary the execution of the articles; 


and the covenant being to lay our the whole ſim of 
30, ooo l. which is an entire covenant, cannot be re- 
ſtrained to a covenant for purchaſe of lands of 8 01. 
er ann. only for the Lady LZechmere's jointure. 


This method would be admitting the repreſentative 
to contradict what the Lord Lechmere himſelf has 
ſaid ſhould be land, and land for the benefit of his 


heir: which appears from the proviſion, that until 
the lands purchaſed, intereſt at 5 J. per cent. ſhould 
be paid to ſuch perſons as ſhould be intitled to the 
rents of theſe eſtates. Many of the caſes cited were 
not ſo ſtrong as the preſent one, being founded 
upon voluntary agreements; which nevertheleſs have 


been carried into execution for the benefit of the 
heir againſt the executor: and inſiſted upon that 


of Vernon (b) verſus Vernon, as a caſe in point, and 


no way diſtinguiſhable from the preſent; the matter 


reſting upon the covenant in that caſe as well as in 


this; and the execution of that covenant decreed in 
favour of the heir againſt the wife, both in this 


court and in the Houſe of Lords; notwithſtanding 


all the ſame objections made there in her behalf that 


can be made here for the defendant. 


To the ſecond point they argued, Thar the Lord 


Lechmere having not done any BOY in his life-time 


1 , * a — 2 — TO — — 
— * 1 


— | — — 


(3) 2 P. Will. 594. decreed firſt by Lord King, and after- 
wards i in the Houſe of Lords, which caſe was this. A. co- 
venanted on his marriage to lay out 70co J. in land, and 


ſettle it on himſelf for life, remainder to his wife for life, 
remainder to the firſt, &c. ſon of the marriage in tail male, 


remainder to the heir male of the body of A. remainder to 


Es brother for life, remainder to his firſt, &c. fon. Now 


though this remainder ſeemed merely voluntary, and out of 
all the conſiderations of the marriage ſettlement, and thou: h 


A., as was there urged, bad the land been ſettled by him in 


his life-time, might have barred the brother by a common 
recovery, yet on A's leaving only a daughter, equity com- 
pelled a ſpecific PI of the covenant. 
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to mew his intent chat theſe late purchaſes ſhould 20 
in ſatisfaction of his covenant, in part or in the 
whole, no ſuppoſed intent could prevail againſt the 
heir for the adminiſtratrix, ſhe not having fo good 
an equity as he; eſpecially ſeeing that ſuppoſitions 
may be, as well one way as the other. That the 
caſes of ſatisfaction depend upon the particular 
circumſtances of each caſe, appears from the caſes 
of Duffiel4 verſus Smith, and Goodfeilow (c) verſus 
Burkett, 2 Vern. 258, 298. ani alſo from the intent 
of the parties; as is moſt manifeſt from that of 
Savi/le verſus Saville, where the only difference was 
between a deſcent of lands in fee, which by the ſet- 
tlement were to be a ſatisfaction ; ; and that which 
happened, of a deſcent of lands in tail of equal 
value, of which the daughters might, by levying a 
fine, have mace themſelves tenants in fee; and yet 
held there not to be a ſatisfaction; becauſe the in- 
tant was, that the fee ſimple lands ſhould deſcend. 
In the preſent cate it does not appear that the intent 
was, that thoſe fee ſimple lands ſhould go in ſatis- 
faction: for, if he had ſo intended, he would have 
acquainted the truſtees with his deſign of perform- 
ing ſo much of his contract by theſe purchaſes : : and 
as no intent appears, It 1s no more than if the Lord 
Lechmere had given a bond to his heir, and had 


„ 


(c) in . caſe a man on the ma arriage of his daughter, | 
gave a bond to her huſband for part of her portion, after 
which by his will he gave her land of much greater value, 


and yet this was held to be no ſatisfaction, although there 


were not aſſets to pay debts. And there it is laid down as a 
rule, that where a legacy has been decreed to go in ſatis- 
faction of a debt, it muſt have been grounded upon ſome 
evidence, or at leaſt upon a ſtrong preſumption that the teſ- 
tator did ſo intend it. 

However this caſe might be determined on another prin- 
ciple, vi that money and land being of a quite different 
nature, the one ſhall never be taken as a ſatisfaction for the 
other. Vide 2 P. Mill. 227 note (E) Chaplin v. Chaplin, ibid. 
then 


In Curia Cancellariæ. 


then permitted theſe lands to deſcend upon him; 
in which caſe it cannot be pretended, that the deſcent 
would have been a ſatisfaction for the bond, or that 
the adminiſtratrix could have defended herſelf againſt 
this demand by ſuch an argument. So if he had 
owed 1000/. to his next of kia, the diſtributive 
ſhare would never have been taken as a ſatisfaction 
for che debt. A leſs (4) thing cannot go in ſatis- 
faction for a greater; as in Atkinſon's and (e) Webd's 
caſe, 2 Vern. 478. But an equivalent muſt be given, 
which muſt appear to have been intended as a ſatis- 
faction. And in that of (7) Eaftwood verſus Vink, 
Apr. 1732. it was held that a deviſe, which was to 


go in ſatisfaction, muſt be of the ſame nature as the 


thing for which it was to be an equivalent; and 
therefore held there that money could not go in ſa- 


(d) Blandy v. V. idmore, 1 P. Will. 324. and the eaſes and 


obſervations contarned in note 1 | | 
(e) A. gives a bond to B. her ſervant to pay her 200. per 
annum quarterly, for her life, free from taxes; and by will, 
taking no notice of the bond deviſed to her 20 J. per annum, 
for her life, payable half yearly, but not ſaid to be free from 
taxes. Lord Keeper. The annuity deviſed not ſo beneficial, 
as that ſecured by bond; that which is leſs not to be pre- 
ſumed in ſatisfaCtion of that which is greater; and decreed 


the annuity additional, and not as given in lieu or ſatisfac- 


tion of the bond. Vide alſo Duffield v. Smith, 2 Vern, 258, 


Maſters v. Maſters, 1 P. Will. 423, Chanc. Cafes, ibid. 408. 


Cuthbert v. Peacocke, 1 Salk. 155. Thomas v. Bennet, 2 B. 
Mill. 343. Crompton v. Sale, ibid. 5 53. Graham v. Gra- 
bam, 1 Veſ. 262. Nicholes v. Fudſon, 2 Att. 300. Sparkes 
v. Robins and Cope, ibid. 491. Clark v. Sewell, 3 Ath, qb. 
Heather v. Rider, 1 Aik. 426. Haynes v. Mic, 1 Bro. Cha. 
Rep. 129. Feacock v. Falkner, 1 Bro. Cha. Rep. 295. De- 


_ weſe v. Pontel, (reported by Mr. Finch, in a note upon the 
| Caſe of Brown v. Dawſon, in his edition of Prec. in Chan, 


P. 240,) at the Rolls Michaelmas 1785. Rickman v. Morgan, 
1 316: Ch: Kh, 09 En | 


OF) 2 P. Will. 616. S. C. Chaplin v. Chaplin 3 b. I. 


247. Barret v. Beckford, 1 Veſ. 521. Grave v. Earl 2 
Saliury, '1 Bro; Cha. Rep. 25. e 2 
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tisfaction for land, nor copyhold for freehold, c. 


How then according to theſe rules, can ſeveral of 
theſe purchaſes be called a ſatisfaction? There are 


terms, reverſions, &c. which are not only leſs in 
value, but from their nature cannot be limited ac- 
cording to the uſes intended by the covenant, which 
was to purchaſe freehold lands, and lands in poſſeſ- 
ſion; and it is therefore very ſtrange to think that 
the Lord Lechmere ſhould make purchaſes, and in- 
tend them to go in ſatisfaction of his covenant, 
which, he very well knew, could not from their 
nature or their value anſwer any deſcription of thoſe 
he had agreed to purchaſe: ſuch a conſtruction, 


| beſides its abſurdity, would go in direct contradic- 


tion to the well known maxim, that an heir is not 
to be diſinherited by a conſtructive, but a neceſſary 
implication only, N 


Mr. Attorney General, Mr. Solicitor General, Mr. 
Verney, and Mr. Fazakerly argued for the defen- 
Gant, that the conſideration, upon which this co- 
venant was made, extended no farther than to the 
Lady Lechmere and the children of the marriage, 
but not at all to the heir; who es eats be 
looked upon but as a mere volunteer, and as ſuch 
had no claim to any equity. That the naming the 
heirs in the covenant, was only to ſhew what ſhould 
become of the land when the other limitations ſhould 
be ſpent : and the proviſion, that the intereſt ſhould 
be paid to ſuch as ſhould be entitled to the rents 
and profits of the eſtate, was no more than what 
muſt have been if it had not been inſerted; and fo 
fall within the rules of exprefſio eorum, &c. That it 
was neceſſary to explain for what purpoſe the five 
hundred years term was raiſed ; and to provide that 
in caſe of failure of daughters, it ſhould ſink in the 
inheritance, in order to prevent its becoming legal 
aſſets; which it mu't otherwiſe have done. That 
there was a great difference between a limitation to 


the heirs of the body, and a general remainder to 


one and his heirs; the heir being in thef ormer caſe, 
3 under 


in Curia Cancellariæ. 


under the immediate contemplation of the parties, 
but not ſo in the latter. And that this court con- 
ſiders even a covenant but as zudum pactum in the 
caſe of volunteers: for, though it be a court of 
conſcience, yet that is only to aid ſuch as are in 
_ conſcience intitled to a performance of the covenant; 
which cannot be ſaid of a volunteer, unleſs he, by 
ſome particular circumſtances, takes himſelf out of 
the general rule, Then as to the nature of the obli- 
gation, here are no truſtees appointed, but the 


: whole reſts ſingly upon the Lord Lechmere's cove- 


nant; which is bur a perſonal lien, and muſt fail 
whenever he himſelf becomes intitled to the bene- 


fit of what was to be performed by that obligation. 


The rule that what is covenanted to be done is looked 
upon as done, holds only in cafes where ſomewhat 
is veſted either in truſtees, or ſome other manner, 


whereupon the covenant may be a lien; but not 


where it is a mere perſona] obligation, as in this 
caſe, the whole remaining in the perſons own hands. 
This difference appears from the caſe of (g) Lingen 
verſus Sowray, Eg. Caf. Abr. 175. where there was, 
as appears by the decretal order, an affignment of 
ſecurities to truſtees to be laid out in land, and to 
be ſettled; the truſtees did not actually receive the 
| ſecurities; but ſometime aſter the marriage the huſ- 
band called in part of the money himſelf, and ſet- 
tled it upon the ſame perſons as it was to have been 
| ſettled upon by the marriage ſettlement: he after- 
wards made his will, and deviſed his perſonal eſtate 
to his wife, againſt whom a bill was brought by the 
nephew as heir at law; and it appearing that 7col. 


remained upon the ſame ſecurities at his death as ac 


the time of ſettlement, it was decreed, that the 7007. 
ſhould be looked upon as land ; but that the other 
part that was actually taken out by him ſhauld not be 


bound. And the court would not in that caſe admit 


the e of the covenantor to ſay that his 
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_ anceſtor had broke his covenant. The like dif- 
tinction in the caſe of Chaplin verſus Horner, (H) 18 
March, 1718. at the Rolls; and in that of Chiche/- 
ter verſus Bickerſtaff, (i) 2 Vern, 295. It is held, 
that though money ſhall in many caſes be conſidered 
as land, when bound by articles in order to a pur- 
chaſe made; yer whilſt it remains ſtill money, it 
ſhall be deemed part of the perſonal eſtate of ſuch 
perſon who might have aliened the land in caſe a a 
purchaſe had been made. And in the caſes of the 
| Counteſs of Warwick and Edwards, Knight verſus 


(5) 1 P. Will. 482. S. C. where money was covenanted 
to be laid out in the purchaſe of lands and to be ſettled on A. 
in fee, and A. himſelf having afterwards received part of 
this money, held to be a good payment, and not to be repaid 
by A's executor to his heir; but A's heir was decreed to be 
entitled to the remainder of the money not received. by A, 
(i) Where, upon Sir John Chichefter marrying the daugh- 
ter of Sir Charles Bucker/taff, Sir Charles articled to pay 
b 15000 J. as part of his daughter's portion, which, together 
5 | with 1500/7. more to be advanced by Sir John Chichefler, was, 
g within three years after the marriage, to be inveſted in land, 
and ſettled on Sir Fohn Chicheſter for life, remainder to his 
intended wife for life, remainder to their firſt, &c. fon in 
tale male, remainder to the daughter in tail, remainderto 
4B the right heirs of Sir John, the huſband within a. year 
j Ei, after the marriage, and his lady, both fell ill of the ſmall 
E: pox, the wife died firit, and three days after Sir John died, 
« ih | without iſſue, having made his will, and appointed his ſiſter 
#18 Frances Chicheſter, his reſiduary legatee. Sir Arthur Chi- 
| cheſter, the brother and heir, brought his bill, claiming the 
money thus agreed to be laid out in land, the remainder in 
Wl | fee whereof, in caſe of failure of iſſue of the marriage, was 
F4 to go to the heir of the deceaſed huſband. Sed per curiam; 
5 | this money which would have been land, as to the iflue of 
; the marriage, yet now the huſband and wife are dead without 
iflue, is turned into money again, and under the power of 
7, = the huſband, to diſpoſe of it as he pleaſed. It ſhould have 
" ms gone to his adminiſtrator, had there been no will, a fortior: 
1 will it, in the preſent caſe, go to his reſiduary legatee. Vide 
FJ | infra, p. go, note (a), J ³¾ 
1 or Atkins, 
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Atkins, Lancey ( verſus Fairchild, and 3 
verſus Bindon, 2 Vern. 20, 101, 536. the ſums were 
appropriated, and ſtanding out in truſtees hands; 
and fo not like this caſe. And in that of Knight 
verſus Atkins, the plaintiff was both heir and exe- 
cutor; as appears in 2 Chan, Rep. 400. Indeed the 
caſe of Vernon and Vernon, in the Houſe of Lords, 
1732. reſted upon a bare covenant; but there was 
an expreſs proviſion that the brother ſhould have the 


benefit of the covenant, there being an expreſs, 


| eſtate limited to him, upon which he might have 
had remedy againſt Mr. Vernon himſelf in his life- 
time: but it cannot be pretended that the plaintiff 
could in this caſe have had any remedy againſt the 
Lord Lechmere in his life time; Lord Lechmere could 
have limited the remainder to any other of his re- 
lations, in bar of his heir at law. In the caſe of 
Cann and Cann, 4 Vern, 480. the court retuſed com- 
pelling the executrix to lay our the money in a pur- 
chaſe of lands whereof the huſband would, by the 
articles, have been tenant in tail. The objetion; | 
that the covenant was entire, and conſequently could 
not be partially executed, was endeavoured to be 
anſwered, by ſaying, that the Lady Lechmere did 
not come here to have the covenant cariled into exe- 
cution: but was ready to wave all the pretenſions 
ſhe had under this covenant, unleſs the court ſhould 
think the heir intitled to have it carried into execu- 
tion: and concluded this point by ſaying, The 
heit was as much a ſtranger to this covenant as the 
natural daughter was held to be to the covenant. 
for farther aſſurance in Fore/aker's and Robinſon's 
caſe, Eg. Caf. Abr. 123. and that the Lord Lech- 


mere having lived ſeveral years after his entering into 


**— 


W 


(% In this caſe, money by marriage articles was to be 
laid out in land, and ſettled on the huſband and wife and their 
iſſue, remainder to the heirs of the wife; the wife died in 
the life time of the huſhand; and decreed for the beit of the 


wie againlt her adminiſtrator. 
this 
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this covenant, and having never carried it into ex- 
_ ecution ; this long ſurceaſing was to be taken as a 


change in his intention; and conſequently the heir 


not intitled to a performance. 


As to the ſecond point they a that if the 
heir was intitled to have a ſpecific performance of 
this covenant, the deſcent of lands to the value of 


above 30,0007. which he took from the Lord Lech- 


mere, muſt be looked upon as a ſatisfaction. That 


| wherever a thing is to be done either upon a condi- 


tion, or within a time certain, yet if a recompence 


can be made which agrees in ſubſtance, though per- 


haps not in every formal circumſtance, ſuch a re- 
compence ſhall be good, and ſhall go in ſatisfaction 


of the thing covenanted to be done. In the caſe of 
Wilcox and Wilcox, 2 Vern. 558. the deſcent of lands 


of the ſame value was held a ſatisfaction ; though i In 


that caſe the ſon was a purchaſer ; which the heir is 
not in the preſent caſe; and in that of Blandy verſus 
| Widmore, (I) 2 Vern. 709. the huſband having cove- 
nanted to leave his wife 620 J. at his death, and dying 
inteſtate, whereupon her diſtributive ſhare came to 


1000 J. this was held to be a ſatisfaction; and in caſe 


of portions, they are held to be ſatisfied either by a 
deviſe ; or where given by will, are likewife held to 
be ſatisfied by a gift in the party's life- time, though | 
the will does not take effect till his death. 8 


"Lord: Chancellor... The Grit waving; is, Whether 8 
the plaintiff, the heir at law to the lord Lechmere, be 
intitled to a ſpecific performance of this covenant ? 
It has been conſidered by the plaintiff's counſel as 


an agreement of the lord Lechmere, and an intent in 
him to lay out this whole ſum of 30,0001. in lands 


at all events; on the other hand, the defendant's 


- counſel have inſiſted, that the defign went no farther 
than the Orang: for the lady . and the ; 


4 — 
ad 


0 F. JR. 324. 8.C. „ 
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iſſue of the marriage. The intent ſeems to me to be, 
that the 30, ooo. ſhould, at all events, be laid out in 
land; the produce whereof was to be ſecured to the 
iſſue of the marriage, who in this caſe muſt have 
taken as purchaſers: but as to the remainder in fee, 
1 do not think that the looking upon the Lord 


Lecbmere either as a purchaſer of it or not, will vary 


the caſe; ſince, had the covenant been ſilent, the 


remainder muſt have returned to the perſon from 


whom the eſtate moved: and I think it quite the 


ſame whether he is conſidered as a purchaſer, or as 
a volunteer; the diſpute not being between the heir 
and a third perſon, but between the two repreſenta- 


tives of the Lord Leckcre, the one of his real, the 
other of his perſonal eſtate; the heir's being but a 


volunteer in regard to his anceſtor, will not exclude _ 


him from the aid of this court. But, though the 
_ Queſtion is between two volunteers, the court will 


determine which way the right is, and decree ac- 


cordingly, We muſt therefore ſee whether the 
30, ooo l. is, vpon this covenant, to be looked upon 
as real or perſonal eſtate? 


It ſeems to be allowed on both ſides, that had the 
money been depoſited in truſtees hands, it muſt have 
been looked upon as a real eſtate, and the heir intit- 


led to the benefit of it. This, I ſay, ſeems to be 


granted; and no authority againſt it, but what has 


been collected from the caſe (m) of Cbicbeſter verſus 


Bickerſtaſ, 2 Lern. 295. It is probable that in that 
caſe the court went upon ſome reaſon which induced 


it to think that Sir Fobn Cbicheſter looked upon that 


—_— 


* 


(n) With reſpe& to this caſe, it is remarkable, that the 


wife died within three years after the marriage, during 


which period the purchaſe was to be made; ſo that the time 
was not corne within which the money was to be laid out, 
and till then it continued money; or poſſibly, the court had 
ſome evidence to induce them to believe Sir John Chicheſter 
looked on the money as perſonal eſtate, Vid. ante 88. alſc 
Nee 6. 3 2 Will. 221. N © oY 
FF e money 
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money as perſonal eſtate; for, otherwiſe the author- 
ity of that caſe is not to be maintained; being con- 
trary to all the former reſolutions, and to a late one 
in the Houſe of Lords, by which I am bound, viz. 
that of the Counteſs of Warwick verſus Edwards, (u) 
where the money was decreed to go as land, though 
to a collateral heir, who was not within the conſidera- 
tions of the ſettlement: fo that it is now a ſettled 
point, that where the ſecurities are appropriated, the 
money ſhall go as land, not only to the iſſue of the 
marriage, but likewiſe to a collateral heir or general 
remainder- man; unleſs there appears ſome variation 
in the parties intent. And indeed it is very reaſon- 
able that it ſhould be ſo; for, otherwiſe the neglect 
(91) of truſtees, or any other accident, might overthrow 
all men's agreements and contracts entered into upon 
the beſt and moſt valuable conſiderations. But it 
has been objected, that this caſe differs from all 
thoſe; for, that the money was never depoſited, but 
remained in the Lord Lechmere's own hands; and 
that he only was the debtor. So now the queſtion 
is, Whether this will make any difference? An 
heir can no more be looked upon as a creditor againſt 
his anceſtor, than he can be looked upon as a pur- 
chaſer under him; he takes with the ſeveral bur- 
dens that his anceſtor lays upon him. And as, on 
the one hand, the Lord Lechmere bound himſelf, by 
his covenant, to lay out this ſum of 30,0007. in land; 
„ he, on the other, acquired a right to an eſtate for 
1 life, and to a remainder in fee, which by his death 


ö are now ſevered, and the remainder only deſcends 
| bi (2) 2 P. Will. 271. 8. C. In this caſe money was ar- 
| ticled to be laid out in land and ſettled on the huſband and 


wife, and the iſſue of the marriage, remainder to the heirs of 

the huſband. There was iſſue, but ſuch iſſue died without 

iſſue before the money was laid out; and decreed, that the 

1 money was fo be looked upon as land, and ſhould go to the 

1 | heir, and which decree was afterwards affirmed in the Houſe | 
of Lords. | | | CC 
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upon the heir. If a man articles for a purchaſe, and 
binds himſelf, his heirs, executors and adminiſtra- 
tors, he may as well be called, in that caſe, both 


covenantor and covenantee, as in the preſent one; 


but yet the heir is intitled to have the purchaſe 
completed, and may compel the executor to do it ; 


| becauſe their rights are different; as appears from 


the caſe of Holt verſus Holt, (o) 2 Vern. 322. And 
wherever a man's deſign appears to turn his perſonal 
eſtate into land, this gives his heir an advantage 
which this court will never take from him. None 

of the caſes cited warrant this preſent diſtinction 


that is endeavoured at; and in reaſon, I am ſure, 


there is nothing to warrant it; the intent and agree- 


3 ment of the parties being the ſame in both caſes; 
which if effectual in one caſe, I cannot ſee why it 


| ſhould not be ſo in the other. The only caſe, from 
which any thing like this diſtinction can be collect- 
ed, is that of Lingen and Sowray; (p) but I am no 
ways ſatisfied that that caſe was reſolved upon that 
reaſon ; for, in that caſe, the huſband had altered the 
truſt, and the limitations of it. Beſides, in that 
caſe nobody had any intereſt in it but he and his 
ife; and the court, as appears by the decree, laid 
great ſtreſs upon the change of his intent, appearing 
by 7 changing the truſt: but here no change appear- 


g, the intent remains as it was at the time of the 


| 4 entered into; and conſequently a very 
| wide difference between the two caſes. In the caſe 
of Chaplin verſus Horner, (q) the huſband alone was 
to have the benefit of the articles; and therefore not 


at all like the preſent caſe. I therefore think that 
this caſe falls within the common known rule, ht 


money articled to be laid out in land is to be Iooked upon 


4, land. The Lord Lechmere was bound at the 
time of his death to lay out this money in land; bj 


— — 


(o) Ante 83. | 
(db) Ante 87. 
(2) Ante 88. 
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which he gained a right to an eſtate for life, with a 
remainder in fee; and the eſtate for life being de- 

termined by the death, the right which he had to the 
remainder deſcends upon his heir; and as it comes 
by his death, nothing that has been done by the Lady 
Lechmere, either as to the waiver of her jointure, or 
any thing elſe, can alter or defeat that right. In- 

deed to ſuppoſe it, would be abſuſdde. 


| The caſes upon ſatisfaction are generally between 
debtor and creditor; and the heir is no creditor, 


but only ſtands in his anceſtor's place. One rule of 


ſatisfaction is, that it depends upon the intent of the 
party; and that which way ſoever the intent is, that 
way it muſt be taken. But this is to be underſtood 
with ſome reſtrictions; as, that the thing intended 
for a ſatisfaction be of the ſame kind, or a greater 
thing in ſatisfaction of a leſſer: (7) for, if otherwiſe, 
this court will compel a man to be juſt before he is 
generous; and ſo will decree both. But theſe queſ- 
tions are no way material in this cafe, which turns 
entirely upon my Lord Lechmere's intent at the time 
of theſe purchaſes made. Thoſe made before the 
covenant can never have been deſigned to go in per- 
formance of the ſubſequent covenant, his intent be- 
ing clear, that the whole ſum of 30,2007. ſhould be 
laid out from the time of the covenant. Then there 
are terms, with covenants to purchaſe the fee; but 
terms are not deſcendible to the heir, and ſo no ſa- 
tisfaction. The like of reverſions; eſpecially ſeeing 
the lives did not fall in during the Lord Lechmere's 
own life. But as to the purchaſes of lands in fee 
ſimple in poſſeſſion, it is to be conſidered, that there 
was no obligation upon the Lord Lechmere to lay out 
the whole ſum at one time. Now here are lands in 
poſſeſſion, lands of inheritance, purchaſed; which 
though not purchaſed with the privity of truſtees, 
yet it was natural for the Lord Lechmere to ſuppoſe 
that the truſtees would not diſſent from thoſe pur- 


_ 


(7) Ani 85. the caſes cited in Notes d and e. 
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chaſes, being coins redfbantle ; ; the deſign of 1 in- 
ſerting truſtees being not to prevent proper, but im- 
proper purchaſes: and though they were not pur- 


chaſed within the year, yet nobody ſuffered by it; 


and ſo this circumſtance cannot vary the intent of 


the party in a court of equity. The intent was, that 
as ſoon as the whole was laid out, it ſhould be ſettled 
together; and not to make half a ſcore of ſettlements. 
In the caſe of Wilcox and Wilcox, (s) 2 Vern. 558. 
the covenant was not perfected; nothing done to- 
wards it ſtrictly, but ſome ſteps taken by the anceſtor 
which ſeemed to. be intended that way: and it is as 
_ reaſonable to ſuppoſe theſe purchaſes to have been 


intended to ſatisfy this covenant in the preſent caſe, 


as it was to ſuppoſe it ſo in that. And fo varied the 
decree as to this point only;, viz. as to the fee 
ſimple lands 1 in e purchaſed ſince the cove- 
nun. 82 5 


* 


(s) In this caſe a man upon his matriage den to 
purchaſe lands of 200 J. per. ann. and to ſettle them on bim- 
| ſelf for life, remainder to his wife for life, for her Jjointurez 


remainder to his firſt ſon in tail male, remainder to his 


daughters in tail; and the father purchaſed lands of 200 J 
per ann. , after Which he made no ſettlement, but permitted 
them to deſcend. Whereupon this was decreed to be a ſa- 
tisfattion of the covenatit. The book takes notice, that the 
lands were worth 2001. per ann. which imports, that they 


were juſt of that value; and this plainly ſhews, that the lands 
were bought with an intention to ſatisfy the covenants, and 


the eldeſt ſon could not complain, when he had his 200, 

per ann: from his father, that it was another eſtate than what 
was covenanted to be ſettled upon him; VIZ. that! it was a fee 
ſimple inſtead of an intail. 

Vide S. P. Toole v. Haſtings, 2 Vern. . 97. Reundell V. 
Breary, 2 Vern. 482. Deacon v. Smith, 3 Aab. 323. Attorney 
General v. IVhoriwood, 1 Veſ. 540. Sowudon v. Sowdon, (te- 
ported by Mr. Cox in his note upon Lechmere v. Earl of Car- 
lifle, 2 P. Mill. 228.) at the Rolls, Feb. 3, 1785. 

e Pultney v. Earl of Darlington, 1 9 5 CHa. Rev. 
273. in which all the Caſes upon this ſubject were very fully 
conſidered. | | 


| (t) His Lordſhip declated that the late 1050 Lech- 
mere's covenant in his marriogs articles to inveſt the 
| ſum 
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ſum of 30,0007. in the purchaſe of freehold meſſuages, 
&c. of an eſtate of inheritance in fee ſimple in poſ=- 
ſeſſion, to be ſettled to the uſes therein mentioned, ought to 
be performed; and did order the ſame accordingly. And it 
appearing that the ſaid Lord Lechmere, after the ſaid articles, 
and after his marriage, purchaſed ſome meſſuages and lands 
for 490 J. and other lands for 7 100 J. making in the whole 
the ſum of 7894 J. his Lordſhip declared that the ſame 
ought to be applied towards performance of the ſaid cove- 
nant; and that the ſum of 2210 J. 65. being the reſidue of 
the ſaid 30, ooo l. over and above the ſaid ſum of 78941. 
inveſted in the ſaid purchaſes, ought to be raiſed out of the 
perſonal eſtate of the ſaid Lord Lechmere, and inveſted in the 
purchaſe of freehold meſſuages, &c. to be ſettled to ſuch of 


the uſes contained in the ſaid marriage articles, as are ſtill 


ſubſiſting. And it was further ordered, that the lands before- 
mentioned to have been purchaſed by the late Lord Lechmere, 


and ſuch other lands as ſhall be purchaſed with the ſaid 
2210/. 6s. be conveyed to the uſes following, viz. As to 
ſuch and ſo much of the lands, &. as ſhall amount to and be 


of the clear yearly value of 800 J. to the uſe of the ſaid Lady 
Lechmere for her life, for her jointure, and in lieu of her 
dower; and after her deceaſe, to the uſe of the plaintiff 


Edmund Lechmere, and his heirs. And that the reſidue of 


the ſaid eſtates be conveyed to the uſe of the ſaid plaintiff, 
Edmund Lechmere and his heirs. And it was further ordered 
that the maſter do compute intereſt at 4/. per cent. per ann. 
for the ſaid ſum of 2210 J. 6s. from the death of the ſaid Lord 
Lechmere ; and that the ſaid ſum of 800 J. per annum, to be 
paid thereout, to, or retained by the ſaid Lady Lechmere, in 
ſatisfaction of the arrears of her jointure of 800. a-year, 


that the ſurplus intereſt over and above the ſaid 800 J. a-year, : 


be paid to the ſaid plaintiff Edmund Lechmere ; and that the 
growing intereſt of the ſaid 2210/7. 6s. be applied in like 
manner, until the ſame is inveſted in the purchaſe of lands 


as before directed. And the Lady Lechmere was directed to 


account for the perſonal eſtate of, Lord Lechmere; and all 
parties to be paid their coſts out of the perſonal eſtate of 
Lord Lechmere, to be taxed by the maſter, Reg, Lib. An. 


1734. fol. 487. 
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Jermyn verſus Fellows: : Caſe 22, 
EE nd nn: | 16 and 17 
a private act of parliament, 13 Will. 3. intit- — 8 
| An a# for enabling Stephen Jermyn to mate ray 
5 led, A ? for enabling dtep ny 15 a ſum of 
proviſion for his younger children, and for the ad- money pro- 

vancement of his eldeſt ſon, it was enacted, that the vided for 
ſum of 3750 l. remaining in the chamber of London, 3 A 
and the intereſt thereof, ſhould be veſted in truſtees der I 


named in the act, upon truſt that they ſhould, by younger be- 


and with the coaſent of the ſaid Stephen Jermyn, the comes eldeſt; - 


father, in his life-time, by any writing under his he ſhall have 
hand, teſtified in the preſence of two or more wit- —_— ; 
neſſes, diſpoſe of the faid ſum unto and among Ste- but <3 

. phen Jermyn the ſon, Martha and Catherine Fermyn, the money 
(daughters of Stephen Jermyn the father) and the ſur- was, by a 
vivors and ſurvivor of them, and ſuch other child 1 of 
and children as the ſaid Stephen Jermyn, the father, to be ap- 
ſhould hereafter have, in ſuch manner, proportion pointed a- 
and proportions, and at ſuch time and times as the mong 4. B. 
ſaid Stephen Jermyn the father; by his laſt will in and G. (nam- 
writing, or other deed under his hand and ſeal, teſ- 18 "4:5 
tified by two or more witneſſes, ſhould limit and ap- args be- 
point; and in default of ſuch appointment, or for ſo comes eldeſt; 


much of the ſaid 37507. whereof no appointment he is capable 


ſhould be made, then unto and amongſt ſuch and ſo o an ap- 
| pointment in 


many of the ſaid Stephen Jermyn the ſon, Martha and his fayour; 
Catherine, and the ſurvivors and ſurvivor of them, 
and ſuch other child and children as the faid Stephen 
Jermyn, the father, ſhould hereafter have, and ſhould 

not be provided for out of any part of the 3750 J. 

ſhare and ſhare alike; and in caſe any of them died 
before twenty-one or marriage, then His or their 

Hare to go to the ſurvivor or ſurvivors. 


At the time of this act made, Stephen Jermin had 
five children; 50h his eldeſt ſon, Stephen his ſecond 
Ton, Mary, Martha, and Catherine; Mary was pro- 
vided for before the act paſſed, vpon her marriage; 
and ſo recited in the act; John died ſoon after the 
act paſſed, under age and without iſſue, in his fa- 

| = ther's 


94. 


(95) 


De 7. erm. Paſeh. 1735. 


ther's life-time; whereupon Stephen the ſecond ſon 


became intitled to the proviſion made for the eldeſt 


ſon; Martha, upon her marriage, had 10501. ap- 
pointed to be paid her by the father, in full of her 
ſhare of the ſaid 37501. and Catherine married the 
detendant Fellows, and died after having atrained 


| her age of twenty-one; (no part of the 3705 J. 


having been appointed to her) and left ſeveral chil- 
dren; after her death, upon the 23d of June 1720. 
Stephen Jermyn, the father, by deed duly execu:2d, 
directed the truſtees to pay the remaining 2700 J. to 
his ſon Stephen Jermyn, his executors and adminiſtra- 
tors, and died ſoon after; then died Stephen the ſon, 
leaving iſſue the plaintiff, who claimed under this 
appointment made to his father: the defendant in- 
ſiſted, that Sſepben becoming eldeſt ſon by his bro- 
ther John's death, became intitled to the proviſion 
made for the eldeſt ſon ; and ceaſing to be a younger 
child, became thereby incapable of taking by force 


of the appointment; and ſo he being diſabled, and 
Martha having been fully provided for out of the 


37501. the remaining 2700/7. belonged to him as 
adminiſtrator of his late wife; it being a part not 
appointed according to the direction of the act.— 
The queſtion was, Whether this appointment to 
Stephen Jermyn the ſon, being eldeſt ſon at the time 
of the appointment made, was a good PIES 
within the meaning of this act ? 


Lord Chancelbor. It is clear from the words of 
this act, that the legiſlature intended to provide for 
Stephen, Martha, and Catherine, and for any other 

younger children which Stephen Jermyn, the father, 
dne have; and without doubt, Szephen was at 
that time conſidered as a younger child. The fa- 
ther, purſuant to his power, made an- appointment 
to Martha and her huſband of 1050 J. which was 
accepted by them in full of Martha's ſhare; ſo that 
ſhe is quite out of the caſe. And the only queſtion : 
is, Whether the appointment to S/ephen the ſon of 
the remaining 27co/, be a good appointment? — 
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Aud the intent = the act has how much relied on; 
and it has been compared to marriage ſettlements, 
when younger children are ſo called in oppoſition to 
him who takes the eſtate; although that, in the 
ſtrictly grammatical ſenſe, the ſecond born can never 


be called the eldeſt. The caſe of Chadwick verſus 


Doleman, (u) 2 Vern. 5 28. was much ſtronger. For, 
there he was younger ſon at the time of the appoint- 

ment made, and yet it was brought back again ſeven 
years after. That caſe aroſe upon a ſettlement ; this 


| ariſes upon an act of parliament, i in which the intent 


ſhall prevail againſt the very words; but then that 
intent muſt be plain and clear: now Szepien is in- 
deed called: a younger: child (w) in the preamble; : 


w_ 
* 


(au) In that caſe 4, by marriage ſettlement was tenant for 
life, remainder to truſtees to raiſe 4000/7. for younger chil- 
_ dren's portions, as J. ſhould appoint ; remainder to his firſt, 
Kc. ſons in tail. 4. appoints the 4000 J. among his younger 
children, and particularly 2600/. thereof to B. his fecond 
ſon. The eldeſt ſon dies fix years afterwards, whereby B. 
became eldeſt fon, and entitled to the whole eſtate after his 
father's death ; and thereupon A. makes a new appointment 
of the 26001. to one of his daughters. Decreed the laſt ap- 


pointment to take place; the firſt being made to B. upon a 


tacit or implied condition, that he ſhould not become the 
eldeſt ſon. 


The Lord Keeper admitted the rule, that of voluntary 


deeds, and voluntary appointments. the fact is to take place, 
as well at law, as in equity; and likewiſe admitted, that 
the defendant, at the time of the appointment, was a perſon 
Capable to take, and was a younger child within the power 
of appointing ;z but he confidered this as a defeaſible appoint- 


ment, not from any power of revoking, or upon. the words 


of the appointment, but from the capacity of the perſon. 
He was a perſon capable to take at the time of the appoint- 
ment made, but that was / modo, and upon a tacit or im- 


plied condition, that he ſhould not afterwards 50408 to be- 


come the eldeſt ſon and heir. 


(w) As to thoſe who are to be conſidered as younger chil- 
dren, vide Beal v. Beal, 1 P. Will. 45. Butler v. Dunconb, 


1yid. 451. Heneage v. Hunlecke 2 Att. - 36. Duke v. Doidge, 
3 * h but 


(cited) 2 Le 203. 
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but when the power of appointment is given, it is 
not to appoint amongſt the younger children gene- 
rally, but to Stephen, Martha, and Cathering. And 
it is obſervable that the power might have been ex- 
ecuted, part at one time and part at another, by one 
or more deeds, or by his laſt will: nor was there 
any thing veſted until an appointment made, but all 
was uncertain until he appointed. And the leg iſla- 


ture had in view that there might be a death in the 


father's life-time, by reaſon of the words /arvivor 
and ſurvivors. Martha being out of the queſtion, 


nobody is to be conſidered but Catherine and Ste- 
ben; Catherine died long before the appointment, 


and conſequently none in being at that time but 
Stephen : and I think it would be very hard to take 
it from him in favour of an adminiſtrator, who has 
no other right than ſne had; and that is none at all, 
ſhe dying before the execution of the power, which 
was ambulatory until the father's death. So that 
this caſe differs greatly from that of Chadwick verſus 
(*) Doleman, where the queſtion was between the 


eldeſt ſon, become ſo by his brother's death, and the 
other younger children; all which had as good a 


right as Sir Thomas Doleman himſelf. Beſides, the 
power in the preſent cafe is to appoint it to the /ur- 
vi vor or ſurvivors ; and if Stephen be incapable of 
taking, there is nobody left to take; for, Mary was 
fully provided for before the act; Martha had ac- 
cepted of 10507. in full for her ſhare, and Catherine 
died before the execution of the power; ſo that un- 
leſs Stephen can take, the appointment mult be 
merely void: and then it will come to this, that 
Stephen 1s the only perſon left who can take. In- 


rs 


() The caſe of Chadwick v. Doleman appears to have been 
fully conſidered and approved of by Lord Talbot; for he does 
not object to, nor attempt to weaken it, but clearly diſtin- 
guiſhed it from Fermyn v. Fellows. Vide Teynham v. Webb, 
2 Veſ. 198. in which Lord Cowper's judgment is relied upon, 
and governed the deciſion of that caſe. Alſo Broadmead v. 
I ood, 1 Bro, Cha, Rep. 77. S. P. and the caſes — | 

. dee 
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deed he was a younger child at the time of the act 
made; but circumſtances are ſince altered, there be- 
ing nobody left but he: whereas in Chadwick verſus 
Doleman, there were younger children capable of 
taking at the time, as well as Sir Thomas Doleman 


himſelf. 280 
And ſo decreed the appointment to be good. (y) 


1 


00 Reg, Lib. Au. 1734+ fol. 621. 
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Caſe bY. 
14 June. 
J. being in 


4 of 
the office of 


clerk of the 


crown, Se. 


Bench, in 
which B. has 
alſo an eſtate 
for life, pro- 
cures A. to 
ſurrender, 
and ſolicits a 


patent for 


himſelf and 
C. and takes 
a note from 
C. promiſing 
to declare a 
truſt for A. 
'1 he patent 
ctterwards is 
ob tained 5 A. 
dies in debt, 
and without 
culling for a 
declaration 
of this truſt; 
this note was 


held to be a ſufficient Ceclaration of truſt. (z) 


Term. S. Trinitatis 
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Bellamy verſus Burrow. 


HE late Mr. Nader (the olaintif''s father) 
was, by letters patent 4 G. 1. intitled to the 
office of King's Coroner and Attorney in the King's 
Bench, to hold by himſelf, or his ſufficient deputy, 


in the King's during his life, after the death of Simon Harcourt and 


William Bordrigge : Mr. Harcourt died in the year 
1724. and the gth of May in the ſame year, Bor— 
drigge ſurrendered to the crown ; whereupon Mr, 
Bellamy entered upon and enjoyed the office. About 
this time Mr. Bellamy, being deſirous to have ano- 
ther life in the office, obtained. new letters patent, 
May 14, 1724. granting the office to Mr. Burrow, 
who was his near Fs to hold by himſelf or de- 
puty, during his life, after Mr. Bellamy's death; Mr. 
Bellamy acquainting he defendant that he had inſert- 
ed his name in a warrant from the King for a grant 
of the office, wrote a note in the following words, 
viz. May 8, 1724. (which was the day before the 
ſurrender by Bordrigge, and ſome days before the 


date of the letters patent) * Whereas Mr. Bellamy 


« has cauſed my name to be inſerted in a warrant 
from the King for a grant of his Majeſty's Coroner 
* aid Attorney in B. R. in oider for the palliag of a 


(=) Reg. Lib. A. 1734. ſol. 583. : 
5 % grant 
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* grant thereof, I do promiſe, at his requeſt, to 
ge execute in due form any declaration of truſt with 
c proper and uſual covenants that ſhall be reaſon- 
e able; declaring my name is uſed in truſt for the 
ee ſaid Mr. Bellamy, his executors and aſſigns.“ 


| This note was then ſigned by Mr. Burrow the 


defendant, and delivered by him to Mr. Bellamy; 


no other declaration of truſt was ever executed by 


the defendant ; but in February 1732. Mr. Strutt, 


being employed in Mr. Bellamy's affairs, received 
orders from him to draw his will; and having re- 
ceived inſtructions from him for that purpoſe, (but 


none particularly concerning the crown- office), and 


apprehending from his general inſtructions that Mr. 
Bellamy intended ta deviſe his patent office, and the 
profits thereof, in the ſame manner as he had di- 

rected all his other eſtate real and perſonal to be de- 
viſed, inſerted in the draught which he prepared the 
following clauſe, viz. And as to the office commonly 
called the crown-office, whereof I am patentee, deter- 
minahile, upon my life, and the life of — Burrow, 
Ey; I give the, ſaid patent, and all benefit arifing 


therefrom, to my executors, their executors and admini- 
ftrators in truſt, to apply. and diſpoſe of the profits arifing 
therefrom in the purchaſe of lands to be ſettled to the 
uſes laſt above mentioned; and it is my will that my 


executors do not give up my right to appoint clerks gene- 
rally to aft in the ſaid office, nor to the benefit of filing 


and copying affidavits ; but to have recourſe to all law- 


ful means in the confirming my right in the ſaid office, 
and to the profits ariſing therefrom, &c. And it is my 
 *orll that the ſaid Burrow do act in the ſaid office as 
maſter thereof, for the benefit of my ſon, or appaint a 
_ Geputy, as be ſhall think proper. Mr. Strutt attending 


Mr. Bellamy ſoon after with the draught of the will, 


at the reading of this clauſe Mr. Bellamy was greatly 
ſurpriſed, ſaying he had given no ſuch inſtructions ; 


and directed the clauſe to be left out of the ingroſſ- 
ment of his will, it being no part of his intention. 


Some days after Mr. Bellamy being deſirous to es 
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the ſtate of his affairs as drawn up by Mr. Strut, di- 
rected him to make an alteration in relation to the 
crown office in the following words, viz. that Mr. 
Burrow might injure the crown- eee for the firſt year, 
or until be ſhould obtain a farther grant; and aft in 
the ſame office himſelf, or appoint a deputy, as he ſhould 
| think proper; and a day or two after he ordered this 
_ clauſe to be left out of his will, which accordingly 
was done, and his will duly executed by him; 
whereby he, after payment of his debts and legacies, 
deviſed his perſonal eſtate to his executors, in truſt 
to inveſt the ſame, together with other monies ariſ- 
ing from the ſale of ſome lands, in the purchaſe of 
land, to the uſe of the plaintiff (his only child) and 
the heirs male of his body, remainder to his two 
| ſiſters for life, remainder to the defendant Burrow in 
tail male, and made the defendant one of his execu- 


tors. The teſtator ſoon after died, leaving a great 


load of debts, far exceeding his real and perſonal 
eſtate, The queſtion was, Whether Mr. Burrow 
was, upon this whole caſe, to be looked upon but as 
a truſtee, or whether wy ſhould hold — office in his 
n „ | 


i The caſe was firſt eine at the Rolls, where he 
_ plaintiff's bill was diſmiſſed, and the office decreed 

to Mr. Burrow in his © own right, upon the following 
reaſons : 


Maſter of the Rolls. The ability of any perſon, 
to whom a patent is granted for the execution of an 
office relating to the adminiſtration of juſtice, is the 

foundation upon which the patent paſſes; as appears 

from Winter's caſe, Dy. 150. b. which was a grant of 
this very office; and from the Lord Hobart's opinion 
in the caſe of Glover verſus Biſhop of Litchfield, Hob. 

143. and if it afterwards appears, that the perſon ta 
whom ſuch grant is made is unſkilful and unable to 
execute it, ſuch grant is void; as it was held by all 
the Judges in Winter's caſe : the reaſon is, that an 
office relanns to whe adminiſtration of juſtice highly 
concerns 
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eoncerns the public; and is not conſidered as the 
private property of the perſon enjoying it, indepen- 
dently of his {kill and integrity in the diſcharge of 
his duty; and therefore grants of this kind being 
made upon this foundation, if there is any truſt to 
be declared by the perſon to whom ſuch office is 
ranted, the crown ought to be privy to it; and the 
-Jability and integrity of the perſon for whoſe benefit 
Kit is ſhould be known and approved. Nor do I 
N think that a private dealing between two perſons _ 
concerning a public office, (eſpecially the crown- 
office, the due execution of which ſo greatly con- 
\ cerns the public) ought, for the reaſons before men- 
« y tioned, to receive any countenance in a court of 
equity: and there cannot, in this caſe, be the leaſt 
pretence to determine it as a truſt between the 
Ni and the nominee ; ſince the crown is no way 


privy to any truſt declared or intended between the 
arties. Perhaps indeed it might be too hard to 

ſay, that all truſts of offices of this kind, which are 
held by patent, are void; and therefore the nature 
of this office, the circumſtance under which the truſt 

is declared, and the ability of the perſon for whoſe _ 
benefit it is declared to execute it himfelf, or appoint 
a a proper deputy, are to be taken into conſideration, 
and will, in ſome meaſure, govern the opinion of 
the court. But itill, whatever may be the circum- 
ſtances of any caſe relating to an office that concerns 
the adminiſtration of juſtice, I ſhall always be very 
careful how I ſever the profits from the duty of it; 

the reaſon of which is founded in the relation of 
things: ſince without the obſervance of this, the 
dignity cannot be ſupported, nor the attendance re- 
compenced, which are neceſſary for the due execu- 
tion of it; by which means the public will ſuffer the 

28 in order to increaſe the gain of a private per- 
_ e 3 88 


Ihe objections to Mr. Burrow's enjoying the of- 
fice in his own right are, firſt, that he has given a 
_ memorandum, which in a court af equity will amount 
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to a declaration of ruſt. Secondly; that ſubſequent 


to this, and even ſhortly after the teſtator's death, 
he declared, that his name was uſed in the patent 
only in truſt for Mr. Bellamy, or to that effect.— 
Thirdly, thar the teſtator died infolvent ; and there- 


fore the grant to Mr. Burrow ought to be declared 


a truſt for the benefit of his creditors. 


To ee the firſt beton it has been ſaid, 


that although the declaration was but imperſect and | 


executory, and imported in ſtrictneſs a farther act, 


which was never demanded by Mr. Bellamy, and 
conſequently never done by Mr. Burrow ; yet that 


part of it relating to the execution of a farther deed, 


makes it unneceſſary; : ſince the words are, I do pro- 


miſe, at bis requeſt, in due form to execute any declara- 
tion of truſt, with proper and uſual covenants, declan- 
ing my name is uſed in truſt for him; from whence it 


was collected, that the words is uſed in truſt were an 


immediate ee and in ſtrictneſs took place 


when the paper was figned: but I do not think 
that any ſtreſs can be laid on this part of the memo- 
randum; ſince the words 7s uſed in truſt do mani- 


feſtly refer to a future, and cannot be therefore con- 
ſtrued into a preſent declaration; nor will any court 
ſtrain or torture words to make them 1 import what is 


evidently contrary 10 their plain meaning. Beſides, 


the limitation in Mr. Bellamy's will in favour of Mr. 


Burrow does, prima facie, prove that he intended to 
provide for him; and from Mr. Struit's evidence it 


is plain that he declined, at two ſeveral times, aſcer- 
raining the truſt, or explaining himſelf concerning 


the crown- office. From all which it ſeems plain to 
me, that the memorandum fgned by Mr. Burrow was 
only taken to make ſuch uſe of it as, from the future 
behaviour of Mr. Barrow, Mr. Bellamy might think 
proper with regard to this office; and not as an ac- 
tual declaration of truſt: and Mr. Bellamy's conduct 


at laſt does pretty clearly explain what his meaning 
was at the firſt. As to the ſecond objection, Mr. 
Burrow might poly declare that he looked upon 
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himſelf as a tuen for Mr. Bellamy, knowing that 
he had executed that memorandum : but this only 
ſhews what Mr. Burrow's ſentiments were, not Mr. 
Bellamy S, by which the preſent: caſe muſt be go- 


verned. 


As to the laſt objedtion,.” VIZ. the infolvency of 


Mr. Bellamy, it cannot affect a matter of this conſe- 
quence relating to the execution of an office of ſo 
great a truſt, in which the confidence of the crown, 
and the good of the public, muſt be conſidered be- 
fore the caſe of creditors. And ſo diſmiſſed the 
bill; expreſſing in a particular manner his approba- 


tion of Mr. Burrow, with regard to his {kill and pro- 


bity in the diſcharge of his duty ; and declared, that 
he did not doubt that if the Lord Chancellor ſhould, 

upon an appeal, be of opinion that Mr. Burrow was 
but a truſtee for Mr. Bellamy's creditors; yet he 
would think (as his Honour ſhould have done, had 
he been of that opinion) that Mr. Burrow was in- 
Hidled to a very liberal allowance. This caſe was 


now re-heard by the Lord Chancellor upon the ſole 


Pane of the truſt, 


Mr. rerun Gund: Mr. Solicitor S Mr. 
Chute, and Mr. Daval argued for the defendant, 
that there was a plain intention of kindneſs appear- 
ing by the will, from Mr, Bel/amy to the defendant ; 
and that ſuch intentions have always, in conſtruction 
of truſts of this kind, had a great weight with the 
court, That Mr. Bellamy's intent at the time of the 
grant obtained ſeems uncertain, and to be aſcertain- 
ed afterwards by his future choice. That the word- 
iog of the note given by the defendant; ſhewed 
clearly that it was not intended as a preſent 3 
tion of truſt; but only to ſecure a ſuture declara- 


tion upon Mr. Bellamy's requeſt, in caſe the defen- 
dant, who was then very young, ſhould not behave 


to his ſatisfaction. Here was no demand ever made, 
nor the leaſt pretence of miſbehaviour in the defen- 


dant. And had Mr. Bellamy intended the profits of 
„„ this 
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this office as an additional eſtate, he would ſurely 


have ſaid ſomewhat of it in his will, wherein he is 


very particular in the diſpoſition of all his eſtate, 
both real and perſonal : nor can he be ſaid to have 
forgot Mr. Barrow, having limited ſeveral eſtates to 
him in remainder, and made him executor of his 


will. Thar when the perſon who drew his will had 
officiouſly inſerted a clauſe, whereby this was de- 


clared to be a truſt, he blamed him, and ordered 
that before the will was engroſſed this clauſe ſhould _ 
be left out, and nothing of it to be mentioned; 


which was a ſtrong preſumption that he intended it 
ſolely for the defendant's benefit: it being very 


ſtrange to ſuppoſe, that had he intended him to be 


but a bare truſtee; he ſhould make no proviſion for 


him, but make him execute the office without any 
conſideration at all. That though the intent ſeemed 


ſo ſtrongly with the defendant, it was alſo worthy 
the conſideration of the court, whether ſuch an office, 
ſo highly concerning the adminiſtration of juſtice, 


could be granted in truſt, the public being ver 


much concerned in the execution of it? and as it 


muſt, by law, be granted to a perſon who is fit and 


expert, otherwiſe the grant is void, whether it was 


not proper and reaſonable. that the officer ſhould _ 
have the profits to his own uſe? That the office of 


- marſhal was held in Sir George Reynold's caſe, g Co. 


95. not to be grantable for years, for many reaſons _ 
which will weigh as ſtrong againſt dealings of this 5 


nature; particularly that which ſays, that in offices 


concerning the adminiſtration of juſtice, the truſt 


which the law repoſes in the officer is individual and 


perſonal; and that the law will not repoſe confidence 


in matters relating to the adminiſtration of juſtice 


in perſons unknown. And that this being the caſe 
of creditors who were likely to remain unſatisfied; 
could not vary the nature of this office, which was 

no more liable to become legal aſſets than an office 


in fee, or a ſtewardſhip of a manor granted for life, 


0. could be deemed ſo upon judgment obtained againſt 


the anceſfor, either in the hands of the heir in the 


th Curie Cuncellarie. 


firſt caſe, or againſt the grantee himſelf in the ſe- 


: cond caſe, Dyer 7. b. is an expreſs authority that 


offices of truſt are not aſſets; for, here the queſtion 
was, Whether the profits of the Philazer's office 
_ be taken in execution? and held they could 


: for, execution can only be of ſuch things as 


are ic grantable or aſſignable ; which an office of Phi- 
lazer is not, it being a perſonal truſt that cannot be 
aſſigned. This reſolution likewiſe ſhews how care- 
ful "the law is in not ſevering the profits of an office 
from the duty of it. And in the great caſe of the 
Earl of Oxford, Sir William Jo. 127. it is held by 7. 
Dodderidge, that no uſe can be of an office at com- 
mon law. There never was an inſtance of a truſt of 
ſuch an office being carried into execution in this 
court. That of a maſter of this court was never yet 
attempted to be granted upon a truſt; nor if it had, 
is it likely that ſuch a truſt would be countenanced 
here; and yet the office now in queſtion is of as 
great confidence in the court of King's Bench, as that 
of a maſter is in this court. Nor can the court of 
King's Bench, in caſe this ſhould be conſtrued to be a 
truſt, get at the ceſtui que truſt to make him anſwer- 
able in caſe of any miſdemeanor; the perſon exe- 
cuting the office being the only one that they can 
take notice of. In Sir George Reynold's caſe, 9 Co: 
97.6. it is faid, that this very office of clerk of the 
crown, and other offices of other courts relating to 
the adminiſtration of juſtice, are to be granted in 
the ſame manner as they always have been granted 
for, that otherwiſe good clerks will be deterred from 
applying themſelves to knowledge, if ſuch offices 


ſhould become ſaleable, or transferrable from one 


to the other for lucre: and upon that alſo would 
ariſe corruption in the office, and extortion from the 
ſubject. If therefore this office is neither legal aſ- 


ſets, nor liable to be taken in execution, becauſe not 


: aſſignable, according to Dyer 7. b. nor ſaleable, nor 
grantable for money, by /at. 5, 6 E. 6. cap. 16. then 
the profits of it cannot be accounted for upon a trult ; 


the latter being as much within the Haute as the 
: 3 former 
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former: For” there 3 is but little difference whether I 
convey my office for a preſent ſum of money, or upon 
condition that the grantee ſhall pay the profits of it 
to me; and all corrupt bargains relating to the ſale 


of offices being void by the fatute, if ſuch a pro- 
ceeding as this was to meet with any countenance, 
that good and wholeſome Jaw might be entirely 
eluded : ſo that taking the memorandum to be even a 


preſent declaration of truſt, it is void by the flatute 


of 5 & 6 E.6. and conſequently the office muſt be 
decreed to the defendant, to hold and enjoy it in his 


con right, diſcharged from any truſt, 


Mr. Wires, Mr. Fanalorter: and Mr. Some, ar- 
gued on the other hand, that Mr. Burrow was a mere 


_ truſtee; and that the inemorandum he had ſigned was 
a clear and plain declaration of truſt. And that a 


truſt might well be annexed to a thing which is 
neither grantable nor extendible. But if this ſhould 
be conſtrued to come within the ffatute 5 & 6 E. 6. 
cap. 16. then not only the declaration of truſt would 
be void, but likewiſe the grant itſelf to the defend- 
nt. But this office might well be granted in truſt, 
notwithſtanding the fatuze; for, that only avoids 


corrupt agreements between the grantor and grantee 


of an office; and cannot be conſtrued to extend to 
ſuch as come in nomination only to execute the of- 
fice without having any thing to do with the profits 


of it, but only to ſuch as are themſelves the benefi- 


cial officers, Here is no corrupt agreement between 


the grantor and grantee ; but a grant of this office 
obtained at the ſole charge of Mr. Bellamy, and no 


conſideration at all moving from the defendant. — 
That though an office was not, ſtrictly ſpeaking, 


legal aſſets; yet if an officer conveys the profits of 


an office to truſtees for payment of his debts, this 
court will carry ſuch a truſt into execution ; as ap- 
pears from the caſe of Thynn verſus Jacob, June 16, 
1656. where the Lord Goring having a grant of the 
offices of clerk of the counſel, and clerk of the ſig- 


net of the court of the preſident and council of the 


marches 


In Curia Cancellariæ. 


marches of Wales, conveyed the profits to two truſ- 
tees for the payment of his debts; Mr. Thynn, a ſub- 


- ſequent creditor, brought his bill againſt the truſ- 
tees for an execution of the truſt, ad to have his 
debt paid, and fo decreed by the then commiſſioners. 


of the great ſeal; and upon a re-hearing in 1661, be- 


fore the Lord Clarendon, the decree was affirmed, the 


validity of the truſt being never queftioned, The 
like determination was in the caſe of Powell verſus 
| Drake, May 10, 1731. in this court; where Mr. 
Drake having a grant of the office of chirographer 


in the court of Common Bench, in the names of Ben- 


nelt and Champion, who had declared the truſt to be 
for the benefit of Mr. Drake, he deviſed it for pay- 
ment of his debts and legacies, and decreed upon 
the maſter's report, that the office ſhould be ſold for 


ſatisfaction of his creditors; and ſo it was afterwards 


for 3500 I. The arguments, that the profits of the 


office are not to be ſevered from the execution of it, 


are not warranted by any of the caſes cited. Sir 
George Reynold's caſe was adjudged upon the great 
inconveniency that might enſue upon a grant for 


years; as if the grantee ſhould die inteſtate, there 
would be none to execute jt until adminiſtration 


granted; which perhaps might not be for a long 
time. And indeed if that doctrine was to prevail, 
it would overthrow all the benefit which the law 
gives to the grantee of an office, whole grant is to 


hold it by himſelf or ſufficient deputy ; ; which words 


are ſo beneficial and ſtrong, that in Young and 
 Fowler's cate, Cro. Car. 555. a grant of the of- 
ſice of regiſter to an infant of eleven years of age, 
to be executed by him or his deputy, was held 
good; for that he might appoint a ſufficient de- 
puty; which if he did not, or if the deputy miſ- 
behaved, it is a forfeiture of the office: and there 
a difference is taken between ſuch a grant, and 


where the grant is to the infant alone. Nor can 


any thing be inferred from the caſes cited in Dyer 7. 
150. but that the public is concerned, that the of- 


ices that relate to the adminiſtration of juſtice be 
| . L. DH exe- 
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85 executed by proper perſons; which does not at al! 
preclude the grantee from making a deputy: for, 
the office being executed by a ſufficient perſon, the 
public weal is ſatisfied. In the caſe Culliford and 
Cardonell, Salk. 466. a difference was taken between 
a bond for the payment of a ſum in groſs for an 
office, and a bond for accounting for part of the 
profits as his deputy ; which comes pretty near our 
caſe. And that the law will in ſome caſes allow 
the profits of an office to be ſevered from the exe- 

i cution of it, appears from the common caſe of ſe- 

i = queſtration of the profits of a benefice for payment 

j (107) of debts, where the benefice (viz. the cure of fouls). 

Is as much an office as that now in queſtion. 


1 Lord Chancellor. The firſt queſtion is, Whether 
| Mr. Burrow is to be looked upon but as a truſtee. 
for Mr. Bellamy's creditors, or whether he is to hold 

| this office in his own right, diſcharged, from any 
truſt? Ic mvſt be conſidered, that a che time of 

| this grant Mr. Bellamy was himſelf in the office for 

his own life, and alſo for the life of another who 
ſurrendered, in whoſe ſtead a grant was obtained to 
Mr. Burrow far his life; upon which he gives ſuch 
a paper as I think amounts to a declaration of truſt: 
it has been ſaid, that this related to a future act, 
and was not intended as a preſent declaration; but 
I cannot think ſo: it ſeems to be quite proper for a 
declaration in preſent. There is an expreſs pro- 
miſe, which would not perhaps have been ſo ſtrong, 
if at that time the grant had been actually paſſed 
and perfected; but it was not ſo at this time: and 
therefore the tranſaction was ſufficient as things 
ſtood. Nor can I think it right to admit of Mr. 

i | Strutt's evidence to ouſt a conſtruction which ap- 

j pears from the nature of the tranſaction itſelf, The 

| intent muſt be collected from the words of the 
note, and from the circumſtances appearing at the 

time of the note given. The not mentioning any 
thing of it in his will might be to leave the defend- 

ant at liberty to execute this office either by himſelf 
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or deputy; or for many other reaſons, as well as 
thoſe that are inſiſted on. And by the inſtructions 


given to Struit, he had ordered his executors to in- 


ſure this office for 20001. ſo that if theſe inſtruc- 
tions were admitted to weigh any thing, they 


would rather weigh an the defendant than in 


his favour. | 


The next queſtion is, whether: by law there can 


be a truſt of this office, if this caſe be within the 
ſtatute of 5 & 6 Ed. 6? TI ſhould do Mr. Burrow 


but little ſervice in decreeing for him, if it be 
within the fatute. In that caſe the whole is void, 
and the office vacant ; the fatate diſabling the party 
buying, as well as ſelling : ſo that it would lead us 
farther perhaps than the defendant deſires. The 


deſign of the ffatute was ta reſtrain corrupt agree- 


ments between the grantor and grantee ; but here 


is no ſuch thing; this being a gratuitous grant from 


the crown of this office, without any conſideration 
at all, either from Mr. Bellamy or Mr. Burrow ; 
here is a bare nomination of Mr. Burrow to act, 
but nothing at all to bring it within the ftazute, for 


want of a corrupt agreement between the truſtee 


and the cęſtui que truſt. Indeed the reaſon of the 
thing ſpeaks itſelf; for, where the officer is to have 
no part of the profits to his own uſe, but barely his 


name made uſe of, what inducement can he have to 
give a ſum of money for an office, the profits of 


which he is to be no way benefited by? The caſes 


that have been cited for the defendant do not come 


up to the preſent caſe ; for, here can be no want of 
an office nor of a proper-officer ; he being officer 
ſtill, though not to his own ule: ſo that this differs 
widely from the reaſons in Sir George Reynola's caſe 
and the other caſes. As I am therefore perſuaded 
that here was a truſt intended, I think it ought to 
be carried into execution. It has been objected by 
the defendant's counſel, that it was merely execu- 
y; but I do not think it more ſo than any other 
. Le truſt i is, in ſome ſort, executory ; for, 
3: Bu Þþ 2 they 
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we 5. are 
ach oe under 
a deed, by 
which neither 
of them is co 
anſwer for 
the other. 
A. receives a 
ſum of mo- 


truſt, and 
gives a writ- 

| ing under 

f hand and 

I; ſeal, acknow- 
4 edging i it, 
and that B. 
had received 
no part of it; 
A. never 
placed out 
the money, 

3 and dies; 

i this writing 
is i ſyectalty 
and good 
againit the 
executor, but 


. ney under the 


De Term. S. Trin. 1735. 


they all relate to ſome future act to be done; and 
this does no more: and whatever may hereafter 
happen in caſe a deputy be made, and that he miſ- 
behave, the loſs muſt be borne by the truſt eſtate; 
and conſequently no damage to Mr. Burrow, Who 
is but a nominal officer only. 


And * W the dectee's but. adored: that 
after the account ſettled, the maſter ſhould mike a 
very liberal allowance to Mr. Burrow for the time 
he had actually executed the oe. and alſo for the 
time to come. 


_ Gifford verſus Manley. 


* articles preyious to the marriage of Anthony 
Gifford, dated the 2oth of September 1717. the 
ſum of 400 J. was veſted in two truſtees, Bucking- 
ham and Jones, to be put out at intereſt; the intereſt 


to be paid to the huſband and wife during their 


lives, and the life of the ſurvivor of them; and 
after their deaths, then to ſuch children of thi mar- 
riage as ſhould be appointed by the ſurvivor, and 
in ſuch ſhare and proportion as ſhould be appointed; 
and it was farther agreed, that neither of the truſ- 
tees ſhould be anſwerable for the act of the other, 
The 400/. was paid to Buckingham only, who gave 
a receipt for it, and, by writing under his hand 
and. ſea], dated Odicber 1, 171;. declared, That 
ones, the other truſtee, had received no part of the 

400 J. but that he had received the whole. Back- 
. dies inteſtate, having never placed out the 


40. according to the truſt, but having kept it in 


his hands till his death. The queſtion was, Whether 
this was to be looked upon as a ſimple contract debt 


only, or whether as a ſpecialty debt, Bring under 
hand and ſeal ? | 


not agaluſt the heir of . he not being mentioned in it. 


The 
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1 he Maſter of the Rolls had decreed it a \ focal 
debt, to affect the executor only, but not the heir, 
he not being bound, nor the declaration under hand 
and ſeal extending to him; and that the plaintiffs 
ſhould ſtand in the room of ſuch other creditors as 
had been ſatisfied out of the Pre eſtate, in Caſe 


of deficiency. 


b was now inſiſted on, that an acknowledge- 
ment, though without the words teneri & firmiter 
obligari, if under hand and ſeal, willcreate a ſpe- 
cialty debt, becauſe under hand and ſeal. (2) And to 
prove it were cited Dy. 20. 4. No. Ab, 597. Bro. 
Fun, 187. Cro. Elis. 644. | 


Tord babes lor. This without dude is to be 


conſidered (a) as a ſpecialty debt; there being no 


other definition of ſuch a debt bot: that it 1s under 


ſeal: the caſes which have been cited prove it. 

There was one tried at York, before the Lord Mac- 

_ clesfield, where a man had given a note to a woman 
upon a conſideration not proper to be mentioned, in 

the following manner, viz. Borrowed and received 

from — 1ool. which I promiſe never to pay, and 
he directed the jury to find for the plaintiff. 


- Here is a contract that the truſtees ſhall lay out 
this 4007. and that one ſhall not be anſwerable for 


the other; and as Buckingham has by a paper under 


hand and ſeal acknowledged that he received that 


eſtate, he is become anſwerable for the whole: and 
not having laid it out as he was bound to do, he has 


broke his covenant. I have no doubt but that this is 
a ſpecialty debt: for, though breaches of truſt are 


indeed in ſome caſes conſidered but as ſimple con- 


trac Os yet ON, here os muſt be otherwiſe, 85 


—— _ 


(a): 2 Blackf. Comm 465 | Bins V. babe, 1 P. Will, 
137. Degg v. Degg, 2 P. Will 414. 
) Vernon v. . \ 2 All. 119. dirut v. . Melli. 
ibid. 612. 5 | 
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were not ſo ſtrong as in the preſent caſe. 
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reaſon of the expreſs acknowledgement under hand 
and ſeal, that he alone has received the whole money, 
and had received it as truſtee for the particular pur- 
poſes mentioned. 5 e 


And ſo affirmed the decree. (c) . 


. Hatton verſus Nichol. © 
R. Nicho] made his will in the following words: 
(4) And as to the worldly eſtate, with which 
« 1t hath pleaſed God in his abundant goodneſs to 
e bleſs me, I give, deviſe and diſpoſe thereof as 
& followeth; Imprimis, I will that the charges of 
e my funeral, and all debts which ſhall be owing 


by me at the time of my death, be juſtly paid 


« and ſatisfied ; eſpecially that due to my poor car- 
ce riers, which I will ſhall be diſcharged our of the 
« firſt money of mine that ſhall| be received, of 
© which I deſire particular care may be taken; and 
« I will that all my debts be diſcharged within one 
cc year after my deceaſe, or ſo ſoon after as can poſ- 
„ ſibly be performed.” And then deviſes his real 
eſtate to truſtees, in truſt for his wife for the term 
of 99 years, if ſhe ſo long live, and after her death 
in truſt for his brother for 99 years, remainder to his 
firſt and other ſons in tail male, and gives away ſe- 
vera] ſpecific and pecuniary legacies. The queſ- 
tion was, whether his real eſtate was, by theſe 
words, chargeable with the payment of his debts in 
the caſe of a deficiency of the perſonal eſtate? 


Mr. Soli-itor General argued it to be a plain charge 
vpon the real, as well as the perſonal eſtate ; which 


appeared from the proviſion, that they ſhould be 


all within one year; and cited the caſe of the 
Earl of Warrington verſus Leigh, where the real 
eſtate was held to be chargeable, though the words 


& 5 


(e) Reg. Lib. 1734. fol. 383. 
(4) In the Regiſter Book the teſtator is not ſtated to ex- 
reis himſelf ſo; but he merely direQs all his debts to be 

giſcharged within one year after his deceaſe, 
„ 5 Lora 
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Lord Chancellor. The debts are well charged (e) 
upon the real eſtate, i caſe of a deficiency of the 
perſonal eſtate: let an account be taken of the teſ- 
tator's debts, and alſo of his perſonal eſtate, not 
ſpecifically deviſed, which is firſt to be applied as 
far as it will go. (C) _—_ 8 


e Caſe 20. 


wife, to ſome, part of the late Sir Thomas biff, a poor 
man, ſuing 


Coleby's eſtate, and being a very mean illiterate per- for 4 conf. 
ſon, and in very poor circumſtances, applied to the derable e- 
defendant, (a brazier by trade, ) and his wife to aſſiſt ſtate, gives a 
him in making out his pedigree, and getting ſuch bond 5 . 
proofs as were neceſſary to the making“ out his title 8 a 
to this eſtate ; the defendant telling him, That ſuch the * 
things could not be done without money; and he dant, a per- 
anſw@ring, That he had none, nor did not know fon who aſ- 
where to raiſe any without the defendant's aſſiſtance, a = 
defired him to advance it, and he would repay him: ſums, and 
The defendant accordingly laid out ſeveral ſums; took ſome 
and the defendant's wife employed ſeveral perſons pains in the 
to ſearch regiſters, &c. for the plaintiff; pending a_ 5 me 
the ſuit the defendant's wife often declared, That ECT ates 
ſhe thought herſelf and her huſhand intitled to a intermeddied 


good gratuity for their trouble and aſſiſtance of the with her huſ- 


T E plaintiff being intitled, in right of his The plain- 


ns Ng | band's know- 
ledge and approbation; and the bond was obtained by preſſing the plaintiff for 
payment of what was expended, and taking advantage of his inſolvency. The 
bond decreed to ſtand only as a ſecurity for what was advanced and intereſt ; 
and the defendant left at liberty to bring his gq-autum meruit for pains, G 


(e) Reg. Lib. A. 1734 fel. 57 44. (112) 
) Vide Newman v. Johnſon, 1 Vern. 45. Beachereſt v. _ 
Beachcroſt, 2 Vern. 699. Trot v. Vernon, 2 ern. 708. Hirec. 4 

in Chanc. 4.30. S. C. Bowdler v. Smith, Prec. in Chanc. 264. 
2 Eg. Caſ. Abr. 371, c. 14, 504, c. 43, S. C. Lumley v. 
May, Prec. in Chancery, 37. Harris v. Ingledew, 3 P. Will. 
gi. Davis v. Gardiner, 2 P. Will. 190. Leigh v. Earl of 
Harrrington, 4 Bro. P. C. 90. King v. King, 3 P. Will. 
358. Earl of Godolphin v. Pennect, 2 Veſ. 271. Elhſon 
v. Airey, ibid. 569. Huxtap v. Brooman, 2 Bro. Cha. Hep. 437 · 


2 plain- - 
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plaintiff; but was reſolved not to truſt to the hip . 
tiff's generoſity, but to bind him as faſt as pen and 
ink could bind him. The plaintiff coming ſome 
time after to the defendant's wife, deſired "her to 
continue her and her huſband's care for his affairs; 
ſhe thereupon preſſed him very much for the pay- 
ment of what money had been laid cut by them; 
whereupon he offered to give a bond for 1000 /. pay- 
able to the defendant in a year, for what ſervices 
they had already done, and for ſuch care as they 


Do her after take of his affairs; to which the 


defendant's wife replied, he might take what time 
he pleaſed for payment of the bond, but preſſed 

him very hard for repayment of what had been laid 
out by her huſband and her: the plaintiff gave her 
his bond for 1000 J. for the uſe of the defendant her 
huſband after the recovery of ſome part of the 
eſtate by the plaintiff; this bond was put in ſuit, 
and now the plaintiff brought his bill to have it ſet 
alide as unduly and unconſcionably obtained? by 


taking advantage of the diſtreſs he was then under. 5 


It was in proof in the cauſe, that at the time he 
gave this bond he was in the meaneſt circumſtances, 
being reduced ſo low as to live upon what broken 


ſcraps of meat he could get from taverns and ſuch 85 


places. 


Mr. Verney, Mr. 8 and Mr. Mills argued f 


: for the plaintiff, that he appearing to be illiterate, 
and in ſuch mean indigent circumitances, muſt na- 
turally be ſuppoſed in the defendant's power; and 


that the neceſſity of his circumitances was the cauſe 
of giving the defendant a bond for ſuch an exorbi- 
tant ſum. It can never be imagined that being /#1 


juris he would have entered into a bond by which 


the defendant had it in his power to throw him into 
gaol, and keep him there all his life, whether he had 
the good fortune to recover what he was then ſuing 
for or not. And it can as little be thought that this 
bord was deſigned as a mere gratuity to the defen- 
dant, the plaintiff berg at that time not worth. 5 J. 

in 
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in the mock and it ek very uncertain whether 
he ſhould ever be in better circumſtances than he 
then was. Bonds taken from young heirs, marriage- 
brocage bonds, though given quite voluntarily, and 
often too chearfully, are ſet aſide in this court upon 
the reaſon that the party is not a free agent, and 
that the free operation of the mind, which is neceſ- 
ſary to give validity to every act, is wanting. This 
appears from the cafe of Curwen verſus Millner, 
© Tune 19, 171. and from 2 Vern. 14, 27, 121. and 
the caſe of Twifſeton and Griffith heard before the 
Lord Cowper, 1716. Theſe caſes indeed were upon 
contracts; where it may be ſaid nothing was inten- 
ded by way of gratuity : But there are e caſes where 
bonds merely voluntary, and not founded upon con- 
tracts, have been ſet aſide as being unconſcionable. 
1 Vern. 413. 1 Salk. 158. 2 Vern. 652, 764. In 
' moſt of theſe caſes there was a hazard run by the 
defendant, the whole money muſt have been loſt 
upon a contingency; but here the defendant runs 


no hazard, nor can he have any other loſs than that 


of his advice. The caſe of Bo/anquett(g) verſus Daſh> 
wood, Nov. 11, 1734. is another very ſtrong au- 
thority, that where advantage is taken of either 
party's circumſtances and neceſſities, this court will 
relieve. Nor will the conſideration's moving partly 
from the wife, vary the cate; for, her declaring that 
| the would not truſt the plaintiff” s generolity, but 
would bind him as faſt as pen and ink could bind 
him, and the huſband's afterwards accepting the 
bond, makes it to be hi s own 1 ab initio. 


Mr. Mttorney Gon and Mr. Solicitor General ar- 
gued for the defendant, that there were many caſes 
where the court perhaps would not decree a perſorm- 


ance of the condition of a bond; but yet upon appli- 


cation made by the obligor would not ſet it aſide. 
That this caſe was very different from the caſes of 
bonds given by young heirs, or for marriage bro- 
N where the whole reſts upon Rc Dus: no- 


. 


ü 


"i au. 50. 


— * 
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thing is intended by the way of gratuity; as it is in 
the preſent caſe. The illegality of the conſidera- 
tion, fraud, accident, will intitle to relief here; 
but it was never yet ſaid, that a man's poverty, 


barely and merely without any other ingredient, 


would be a ſufficient cauſe for ſetting aſide any vo- 
luntary contract he may have entered into through 
his own careleſſneſs, and which the other party may 


(through want of chriſtianity perhaps) inforce a 


performance of. 


Here the paſt ſervices done to the plaintiff by the 
defendant, and expectation of future ſervices, were 
the motives upon which the plaintiff gave this bond: 


and none of the caſes cited will warrant the ſetting 
aſide a bond merely voluntary as this is. The 
plaintiff cannot be ſaid to be other than a free agent, 
only becauſe he had a great mind to recover the 
part of the eſtate which he apprehended to be his 


due; which was the only influence he was under at . 


the time he entered into this bond. The caſe of 
Boſanquet verſus Daſhweed (though one of the rea- 


ſons for the decree was the unfair advantage that one _ 


party had taken of the other's neceſſity) was very 
different from this; for, though the ſtatute does not 


go ſo far as to make the party receiving the uſurious 
intereſt liable to refund, yet having prohibited the 
raking beyond ſuch a ſum, and avoided the con- 
tract, the taking it is a breach of the ſtatute, and 


the actual receipt of the money will (in a court of 


equity) make him liable to refund; the wrong be- 
ing the ſame, whether the uſurious intereſt has been 
actually paid or not. In the preſent caſe it is ob- 
ſervable, that the bond was never put in ſuit, nor 
payment of it demanded until after the plaintiff's re- 
covery of what he was ſuing ror; which takes off the 
objection, that he might have lain in priſon all his 


life, whether he had prevailed in his ſuit or not. 


Lord Chancellor. I have been a good deal doubt- 


ful in this caſe; for, as on the one hand it is intirely 


rea- 
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reaſonable to leave people at liberty to diſpoſe of 
their property as they think fit; ſo on the other hand, 
it is as reaſonable to prevent any impoſition in ſuch 


” diſpoſal : and if here has been no impoſition on the 


plaintiff, and that all his defence be his poverty, or 
the inconveniency it may be to him to pay this ſum, 
that will not be a ground for relief, But as this caſe 
is circumſtanced, the plaintiff's poverty is not to be 


omitted in the conſideration of the tranſaction. His 


eircumſtances were as mean as can be imagined, and 
_ no certainty that he ſhould be ever able to diſcharge 
any part of this bond; and yet he gives an obligation 


for 10001. to be paid, at all events, within the year. 


A poor illiterate man, who applies to the defendant 
and his wife for aid in purſuing his claim; they an- 
ſwer, that regiſters could not be ſearched, nor other 

things done without money : he thereupon replies, 
that he has none, but deſires the defendant to lay it 
down for him. The cauſe goes on, and pending 
this ſuit, the defendant's wife preſſes for the money 

laid out; whereupon the plaintiff declares, that for 
the ſervices they have done, and -he hoped they 


would continue, he would give a bond; upon which 


the wife replies, he might rake what time he pleaſed 
for the payment of the bond; but at the ſame time 


again preſſes for repayment of che money laid out 
by her huſband and her, and then the bond is given. 
So that here is a plain contract between them: and 


how can I conſider it as a gratuity, or otherwiſe 


than as a contract? Now though a mere voluntary 


contract is not to be ſer aſide purely and ſimply be- 
cauſe it is voluntary; yet that differs widely from 
the preſent caſe; which was not intended as a 


bounty, but as an execution of an original contract 


for the ſervices already done. Had an attorney, 

pending the ſuit, taken ſuch a bond as this upon 
the ſame tranſaction, would not the court ſet it aſide? 
or would it ſuffer it to ſtand any farther than as a 


ſecurity for what was juſtly and legally due? The 
rule, That a miſchief is rather to be ſuffered than a 


general inconvenience, does not at all affect this caſe; 
| n ſor, 


116 


(116) 


4 
. . On 5 O—_— =_ 
4 &. Pry 3 29 x) - ho 
- * * — E e 5 * * * 
r - E 


ane Wave < 1 1 « 
” Ate. cw —_— — —— V — — — 2 e a * 5 K 


: 2 —— — —— . MATION ee TER — 
It: n 8 1 - 3 — N IJ — ne — — > 2 p ©, 0 Ste ? Nan CO g 

— — * — — . - 2 n 
— — — abr... pe erent — — . . — — — = = — 4 1 U 1 3 vt KAIF YSY 


116 


De Term. 8. Tri. 1735. 


for, it would be a much greater inconvenience to 


leave men under difficulties and diſtreſſes open to 


all the oppreſſion that other people may pleaſe to 


make them undergo. This is the reaſon upon 
which the court relieves againſt bonds given by 


young heirs, (h) and marriage-brocage bonds; and 
will not ſuffer any advantage to be taken of the ex- 
travagance and want of judgment, in the one caſe, 
and of the ſtrong bias to obtain what is deſired in 
the other. The only difficulty that aroſe with me 
was, whether the defendant had ſhare himſelf 
in the tranſaction? and that ah fa is pre- 

tended it muſt be fully proved. Here indeed the 

huſband was not preſent when the bond was exe- 
cuted ; but ſtill, I think, there is ſufficient ground 


for relief: for, here the wife was party to all the 


tranſactions in ſearching regiſters, Sc. The con- 


tract for the bond was for their joint ſervice; and 
though ſhe did not preſs for the bond, yet ſhe 


preſſed for what worked more ſtrongly, viz. the 
repayment of the money which ſhe and her huſband 
had laid out at the time that he was rot worth a 
ſhilling, and in the midft of the purſuit of his 
cauſe: and when this comes to be coupled with that 
other ſaying of her's, That ſhe would not truſt to bis 

generoſity, but bind bim as faſt as pen, ink and paper 


— 


(>) Waller v. Dalt, 1 Chanc. Caf. 276. Barny v. Beat, 
2 Cha. Caſ. 136. Barny v. Pitt, 2 Vern. 14. Nett v. 
Hill, 1 2 Knott v. Fehnſon, 2 Vern. 27. Wiſe 
man v. Beate, 2 Vern. 121. James v. Oades, 2 Vern, 402. 
Earl of Araglaſſe v. Muſchamp, 1 Vern. 237. Bill v. Price, 
1 Vern. 467. Lamplugh v. Smith, 2 Vern. 77. Curwen v. 
Milner, 3 P. Will. 292, in notes (c). Twifleton v. Grif- 
fith, 1 P. Will. 310, Earl of Cheſterfield v. Janſen, 1 4th. 


342, 351, and 2 Yo. 144, 155, S. C. Barnardifton v. 


Lingood, 2 Ath. 133. Sir Will. Stanhope v. Cope, 2 Ath. 231. 
Gwyne v. Heaton, 1 Bro. Cha. Rep. 1. Heathcote v. Paig- 
non, 2 Bro. Cha. Rep. 167. are caſes in which this court 
bas relieved againft unconſcionable bargains, and cancelled 
improvident contracts entered into by young heirs, 


Sew odds 2 could 
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could bind him, it makes it plain that it was ob- 

| tained of the plaintiff when under force and neceſ- 
ſity; the prefling for the repayment being almoſt as 
ſtrong as if ſhe had actually required the bond, 


And ſo decreed the bond to ſtand as a ſecurity 
only for ſo much as had been aQually laid out with 
intereſt; and left the defendant at liberty to bring 


his quantum meruit at law for what he deſerved for 
his pains and trouble, (i? $ chan) 


King verſus Withers, (* Caſe 21. 


CHARLES Withers, the teſtator, being poſſeſſed 4. deviſes to 


his daugh- 


of a conſiderable real and perſonal eſtate, diſ- er x, 
| poſed of it in the following words, VIS. LY | give 2500 l at 


e and bequeath upto my daughter Mary, at her the age of 


« age of twenty-one, or day of marriage, which *venty-one, ' 
| or marriage; 


© ſhall fir} happen, the ſum of 2500 J. And my and if his 
will and meaning is, that if my ſon. Charles ſon C. die 
„ ſhould die without iſſue male of his body then without iſſue 
living, or which may afterwards be born, that male, then 


M. to have 


« then my ſaid daughter ſhould have and receive at 
15 at twenty⸗- 


& her age of twenty-one, or day of marriage, one or mar- 


* which ſhall firſt happen, the farther ſum of 3500 J. riage, the 


farther ſum 


of 3500 l. and if the ſon's ſo dying do not happen before the age of twenty-one, 


or muriage of M. then ſhe is to receive it whenever it may after happen. 
Then deviſes his real eſtate to C. his ſon in tail male, remainder to his brother 


in fee: and declares his will to be, that his lands deviſed be liable to that pay- 


ment whenever it becomes due; and directs, that in caſe of failure of iſſue of 
C. M. her heirs and aſſigns, ſhall join in a ſurreader of ſome copyholds to the 


uſe of his brother: otherwiſe the legacy of 3500/7. to be void. The father 


dies; the daughter marries, having attained twenty-ore, and dies in C.“s life- 
time; her hutband adminiſters to her; C. dies /ans iſſue male. The 3500 J. 


mall not fink in the land, but ſhall be raiſed for the benefit of the adminiſtra- 
tor of M. if the perſonal eitate be deficient. (/) 5 _ 


Ci + 
_ — ——— — _ 


(i) Reg. Lib. 1734. fel. 289. 85 (#4) 3 P. Will. 


114. 8. C. (1) Reg. Lib. 1734+ fel. 565. 


© over 
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© over and above the ſaid ſum of 2500/7. but in 
c caſe the contingency of my ſaid ſon's dying may 
c not happen before the ſaid age of my daughter, 
cc or her day of marriage, that then ſhe ſhall re- 


ce ceive and be paid the ſum of 35007. whenever it 


« might after happen.” Then he deviſes his real 
eſtate to his ſon in tail; and for want of ſuch iſſue, 
remainder to his brother in fee; then goes on thus: 
« And my will and meaning is, that the lands and 
ce premiſſes hereby deviſed ſhall be liable to, and 


„ chargeable with the payment of the ſaid ſum of 
% 3500/7. whenever it ſhall become due and pay- 


« able;” and directs that in caſe of failure of iſſue 
of his ſon, his daughter, her heirs or aſſigns, ſhould 


Join in a ſurrender of ſome copyhold lands to the 
uſe of his brother, otherwiſe the legacy of 3500 J. 


to be void. 


The daughter marries, having attained her age 
of twenty-one, and dies in her brother's life-time, 
leaving the plaintiff, her huſband, who took out 
adminiſtration to her, and then her brother dies 
without iſſue male. . „ 


The queſtion was, whether the legacy of 35001. 
ſhould be raiſed out of the land, the perſonal efl ite 


being deficient? and whether it was ſuch an intereſt 


in her as would go to the plaintiff her adminiſtrator ? 


Mr. Solicitor General, Mr. Jerney, and Mr. Fa- 
zakerley argued for the defendant, that the caſe was 


become quite different by the daughter's death from 
what it would have been had ſhe lived: in which 
caſe it might have been a conſideration of mar- 


riage, and an advancement to her: that the huſband 


was a mere ſtranger ; and the ſame arguments that 


might be uſed for him, could, with as much rea- 


| ſon, be uſed for the moſt remote collateral relation 


ſhe might have left behind her: that had this ſum 
of 3500/. been intended to veſt abſolutely, there 


would have been no neceſſity for providing for the 
contingency of her marriage, or attaining her age 


of: - 


o 7 


% 


1 Curia Cancellariæ. 


of twenty-one before her brother's death; but if it 
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did not veſt abſolutely, then this proviſion ſhews, 


that the teſtator thought it neceſſary to provide for 
that only; and when another contingency happens, 


no way provided for by him, it muſt follow, that 
the plaintiff is not intitled to have this legacy raiſed ; 


that this was not to be compared to caſes where a 


preſent intereſt ſubſiſting is given to one for life, re- 
mainder to another upon a contingency; there the 
intereſt is ſubſiſting in the donor himſelf, but not ſo 


here: for, it was never a ſubſiſting intereſt even in the 


donor himſelf; and that there was a great dif- 
ference where, at the time of the legatee's death it is 
abſolutely incertain whether the contingency will 


ever happen, as in the preſent caſe, and where the 
thing is certain, but only the manner or time of 


payment incertain ; that in the laſt caſe the legatee's 


death will not alter the caſe, but the repreſentative 


ſhall be intitled to it; bur otherwiſe in the former, 


according to Domat, lib. 4. tit. 2. ſ. 9. p. 10, 11. 
That this caſe differed from that of Cave verſus 


Cave, 2 Vern. 508. for, there the ſon being, by his 


father's will, intitled to the intereſt, was decreed 


the principal. In the caſe of the Earl of Rivers verſus 
_ Earl of Darby, 2 Vern. 72. the contingency had ac- 
tually happened by the Lord Colchefter's having a 


daughter at his death, and conlequently the por- 


tion was to be raiſed for the benefit of her repre- 
ſentative. That of Pinbury verſus Elkein, 2 Vern. 


758, 766. wes a demand out of a perſonal eſtate 


only; and ſo not to be compared to the preſent 
| Caſe, where the real eſtate is chargeable as well as 
the perſonal. Nor can it be reſembled to that of 
Buckley verſus Stanlake, Paſch. 1720. where a man 
ſeiſed of a rectory for lives deviſed it to his wife for 


life, and after her deceaſe to his daughter, her 


heirs and affigns, and if his daughter ſhould happen 


to die unmarried, then to his wife, and her heirs 


and aſſigns, ſubject to and chargeable with two le- 


gacies of 100 J. each to two ſtrangers, who died 


before the daughter; then the daughter died an 
infant and unmarried; the wife deviſed it to truſ- 
-” tees 
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tees for performance of her huſband's. will; and 


upon a bill brought, decreed the legacies of 100 
each to the repreſentatives of the two legatees, al- 
though they both died before the daughter, upon 
whoſe death, withoyt marriage, the eſtate was de- 


viſed to the wife, chargeable with their legacies: 


for, there was a ſecond will, viz. that of the wife, 


to intitle the legatees and their repreſentatives to 
the ſeveral legacies bequeathed by the huſband's 


will; and upon that circumſtance it is moſt pro- 
bable the court went in decreeing the legacies. In 
the caſe of Wilſon verſus Spenſer, January 31, 1732, 


it was a preſent bequeſt, and no contingency, the 
twelve months being given to the executor to get 


in the teſtator's eſtate, and to pay this legacy; but 
not at all to create a contingency to ariſe within the 


year. There is nothing to warrant the diſtinction, . 
that where the child marries and dies, the legacy or 


portion ſhall be raiſed for the benefit of her huſband 
but not where ſhe dies an infant and before mar- 
riage. The caſe of Carter v. Bletſoe, 2 Vern. 617. 
1s directly againſt it: nor is it warranted from that 
of Jackſon verſus Ferrand, 2 Vern. 424. for, there 
the 500/. was to be raiſed out of the rents and 
profits as ſoon as might be; ſo that whatever was 
raiſed before the daughter came to twenty-one, was 


then to be ſeparated from the land, and remain as 
money in the executors' hands; and conſequently 


could never merge for the benefit of the heir, when 
once ſeparated from the land: and though, as it ap- 
pears from the decretal order, (which was produced 
in court) debts came in ſo faſt that the 500 J. could 


not be raiſed ſo ſoon as expected, yet the intent was 


the ſame, that ic ſhould be raiſed for her, and decreed 


probably upon that or ſome other circumſtance. 


not mentioned in the book. But beſides the au- 


thority of Carter verſus Pletſoe, 2 Vern. 617. the 


caſes of Smith and Smith, 2 Vern. 92, and Teurnay 
and Tournay, Precedents in Chan. 290. are expreſs 
that the child muſt live until the time the legacy or 
portion becomes payable ; otherwiſe it ſhall fink for 
the benefit of the heir. nel. verſus Dee, 2 Salk. 4 3 
Hs oh Fs 
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ft was alſo ſaid, that the ood; which may after- 
wards be born, make this to be a legacy to take ef- 
fect after a general failure of * and conſequently 


too remote. 


Mr. Attorney General N for the plaintiff, that 


had this legacy been given to her, her executors 
and adminiſtrators, it would not have made the 
caſe any thing better for the repreſentative; for, if 
by her death che contingency be defeated, then the 
repreſentative can never have it: but a contingency 


3 before it has happened, may well veſt in the party, 


and conſequently be tranſmiſſible to the repreſen- 
tative: as if there be a deviſe of a lottery ticket to 
one in caſe it comes up a prize; the deviſee dies 
before the ticket drawn, then the ticket comes up a 
prize ; ſhall not the repreſentative have it? Many 
other caſes which might be put prove it likewiſe. 


If this intereſt be compared to a grant of a rent 4d 


novo to commence at a future day, then it may be 
releaſed or extinguiſhed : and if ſo, it is immaterial 


whether it be allignable or not: and relied upon 


2 Vern, 348. ( 1 
Lor 


&4 


(in) A. deviſes 40007. to his ſon, to be paid at his age of 


twenty-five, and intereſt in the mean time, and he to have 


a maintenance thereout ; and directs the 4000 J. to be raiſed 
out of a truſt eſtate. The ſon dies at his age of twenty- 
five : decreed it ſhall be raiſed, it being an intereſt veſted in 
the ſon; for, although it was not payable untill his age of 


 twenty-hve, yet it was to carry intereſt immediately. But 


the authority of Cave v. Cave is denied by Lord Hardwicke 


in Boycott v. Cotten, 1 Ath. 55 f. his Lordſhip ſaying, “ that 
** he had ordered the regiſter to be ſearched, and as the 


5 caſe was there ſtated, it was impoſſible: there could * 


% any queſtion in it.“ 

It ſhould, therefore, ſeem that where intereſs is given 
before the time of payment, it is evidence of an intention to 
veſt the legacy, where the fund is merely perſonal, Stapleton 
v. Cheeles, 2 Vern. 673- and Prec. in Chanc. 318. 8. 


Collins v. Metca es, 1 Vern. 462. Hubert v. Parſons, 2 V. of. 
M 


202, 
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Lord Chancellor. It has been made a queſtion by 
the defendant's counſel, whether the words, which 
may afterwards be born, do not make this a void be- 
queſt, as being too remote? Had it been after a 

general failure of iſſue, it would not have been 
good, becauſe it would then have kept in ſuſpence 
too long ; but now the nature of the thing confines 
5 the teſtator's intent; for, though we ſhould take it in 
io the moſt general ſenſe, yet the contingency muſt ariſe 

: within nine months after the brother's death: ſo 
that the objection of its being too long in ſuſpence, 

10 | is, by this plain and natural ſenſe, intirely re- 
j | ved.” Ao 85 e 


The next and great queſtion is, whether this ſum 
of 35007. be now a ſubſiſting charge upon the real 
eſtate ? for, the perſonal eſtate. being deficient, I 
ſhall conſider it principally as a charge upon the 
land. Three things were, by the will, neceſſary to 
happen to entitle the plaintiff's wife to this legacy; 
death of her brother without iſſue male, marriage, 
or attaining her age of twenty-one; all three have 
happened : and now the queſtion 1s, whether an- 
other implied contingency be neceſſary to intitle her 
'to this additional portion. The words, whereby 
the particular contingency of her marriage, or at- 
taining her age of twenty-one is provided for, have 


| 262. Lord Teynham v. Webb, 2 Veſ. 207. Van v. Clarke, 
; '1 Ath. 512. Fonnereau v. Fonnereau, 3 Ath. 645. Athins v. 
| Hiccocks, 1 Att. 501, Hoath v. Hoatn, 2 Bro. Cha, Rep. 3. 
1 ſecus where the portion or legacy is charged upon, and is to. 
R | ariſe out of lands, for in that caſe the portion ſhall fink, 
4 and not go to the repreſentatives of the perſon ſo dying, 
$ | and though it were limited to the party generally to be paid 
or payable at ſuch an age, and whether with, or without 
intereſt. Stapleton v. Cheales, 2 Vern. 672. Prec. in Chanc. 
318. 8. C. Boycot v. Cotton, 1 Ath. 555. The ſame rule 
when the legacy is to ariſe out of a mixed fund, Prouſe v. 


Abington, 1 Att. 482. > 
| been 


1 2 Curia Cancellariz. | 


been conſtrued both ways; but I do not think that 


any great ſtreſs can be laid upon them either one 


way or the other. The teſtator might throw it in 
naturally enough to manifeſt his intent, that his 


daughter ſhould have this 3509/7. although ſhe mar- 


ried or attained her full age before her brother's 
death : nor will the operation of the words, whereby 


the real eſtate is made chargeable, any away affect 


the preſent queſtion. The other clauſe, whereby 


| ſhe or her heirs are to join in a ſurrender of the 
copyhold lands, has alſo been conſidered as influ- 
encing this queſtion; but it does not follow from 


thence, that what has ſince happened was then in 


the teſtator's view; for, ſhe might have died before 
| ſhe had actually received the money, although the 
| ſon had died without iſſue in her life-time ; and 


therefore it was reaſonable enough to ſecure the re- 


| mainder-man the better, by compelling her heirs 
and aſſigns to join, upon pain of forfeiture of this 
ſum: the only thing therefore to be conſidered: is 


her death, upon which the whole muſt turn. It 


has been ſaid, that where portions, in caſes of this 


nature, are chargeable upon land, they ſhall fink 
for the benefit of the heir. The leading caſe is that 


of Lady Paulet verſus Lord Paulet, 1 Vern. 204, 
321. (2). This and the like caſes have gone not 


upon any proviſion of the party, but on the con- 


ſtruction of this court ; nor has the difference be- 


tween the age being annexed to the body of the 


_ deviſe itſelf; or to the time of payment, ever held 


in theſe caſes : the reaſon 1s, that if portions are 


given to be paid at eighteen, or marriage, and the 
party dies before: that time, the occaſion of raiſing 


— — 


(2) A term limited by A ſottlectient to raiſe portions for 


younger children, payable at twenty-one or marriage. One 
of them dies under 21, and unmarried. Her portion ſhall 


not be raiſed for the benefit of the adminiſtratrix. And 


note, this decree was affirmed 1 an N to the Houſe 
of Lords. 
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it, viz. the advancement, enen and . the i 
reaſon of giving it ſhall qualify the grant itſelf: as 
an annuity pro confilio impenſo & impendendo, the 


counſel is the foundation of the grant: and ſo in 


theſe caſes the proviſion for advancement being the 
reaſon of the portion, when that fails, the portion 
ſhall ceaſe likewiſe. It may be compared to what 
is called in Scotland, cauſa data & non ſecuta, when 
the cauſe ceaſes: it ſhall never be raiſed for one 
purpoſe when deſigned for another. Indeed in the 
caſe of Jachſon verſus Farrand, 2 Vern. 424. (0) the 
court went ſomewhat farther: but the marriage of 


the child might be the cauſe of that decree, coo J. 


being intended as a portion, although no expreſs 


proviſion made that it ſhould be paid upon the 


daughter's marriage. The caſe of Carter verſus 
Blet/oe (p) ſeems to be contrary; and in both theſe 
caſes there was the ſame circumitance, viz. the 
death of the daughter after marriage, but before the 


(o) A. by will gives 500 J. to his daughter, to be paid 
by his executors at her age of twenty-one, out of his per- 


ſonal eftate, and rents of the real; and if not raiſed by that 


time, the executors to ſtand ſeiſed and take the rents, till 
the 500/. was raiſed, and after payment gives the land to 
his ſon. The daughter marries at eighieen, and dies under 
twenty-one. The "huſband takes out adminiſtration, De- 


creed the portion to be raiſed, and that by a ſale, although 
the land, by reaſon of the incumbrances, would produce 


little more than 300 J. Prec. in Chanc. 109. S. C. 1 Bro. 
Parl. Caſ. 61. S. C. by which it appears this decree was re- 


"verſed in part in the Houſe of Lords, as to the ſale of the 


intailed eſtate, but without prejudice to the general queſ- | 
tion. But in Boycott v. Cotton, 1 Ath. 555. the authority of 
this caſe is denied by Lord Hardwicke, | 


() 2 Fern. 617. A. deviſes lands to B. bis ſon and his 
heirs, and declares that out of the lands, he ſhall pay 20c J. 
to his daughter at her age of twenty-one z ſhe marries and 
dies under age. Per cur. There is no veſting clauſe in 
the will: the direction, that the ſon pays to the daughter at 
her age of twenty-one, veſts nothing. until ne attains 


twenty- one, and ſhe dying before, it never ariſes, 


I Pk only 
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only time which was limited for the payment hap- 


enced. In caſes where the portion is to be raiſed out 
of the reverſionary term after the tenant for life's 


death, and to be paid at twenty-one or marriage, 
the child marries, and then dies, it would be very 


hard to decree it to merge. In Butler and Dun- 


cemb's caſe, 2 Vern. 760. (q) a ſum was borrowed 


* 


by the direction of the court to aſſiſt the huſband in 


his trade, the term being not yet come into poſ- 


ſeſſion. In the caſe of Broome verſus Berkley, Abr. 


E. Ca. 340. (r) the Lord Trevor delivered his 

opinion in the Hoy/e of Lords, that in all ſuch caſes 
as this, where the portion is contingent, and the 
child marries, and then dies, the repreſentative ſhall 
have it. Indeed in caſes where the child dies ſo 


young that the portion could never be wanted, the 


court will not decree it to be raiſed, becauſe there 1s 


no occaſion for it; as in Bruen and Bruen's caſe, 


2 Vern. 439. (s) and in that of Tournay verſus 


Tournay ; (t) but there is no precedent where the 


() A term is created by marriage ſettlement to raiſe 
3o0o/. for daughters? portions within twelve months after 


7) 1 P. Will 448. 8. C. 
(7) Ante 32. | | 


the death of the ſurvivor - of huſband and wife. There 


being one daughter, the father by his will deviſes the truſt 
lands to make good his wife's jointure, and to raiſe 3000/7. 


for his daughter's portion, Per cur. It being for a portion 


to be raiſed out of the land, and the daughter dying when 


but ive years of age, before ſhe had occaſion for a portion; 


- although no time was appointed for the payment of it, it 


ſhall merge in the land for the benefit of the heir, and not 


_ £0 to her adminiſtrator, 


8 Prec. in Chan. 291. By marriage ſettlement a term 


is created for raiſing 400/. a-piece for younger children, to 


| be paid them within a year after the father's death, and with 


| Intereſt from his death; one of the children dies after the 


father, but within a year after his death, the portion not 


being raiſed, held per cur. that it ſhould ſink in the inheri- 
tance, and not be raiſed for the benefit of its repreſen- 


tative. 
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court has dealt ſo hardly with a child who dies after 
marriage, as to take that away 1 was Yntepded: 
for 1 its proviſion. 


It has been ſaid, that this 8 future, could 
not be intended as a proviſion for her. But is not a 
future intereſt an intereſt ſtill, though not ſo good 
as an intereſt in poſſeſſion? It is and may be a 
conſideration of marriage. It does not indeed ab- 
ſolutely veſt, becauſe che contingency may never 
ariſe: but it is carrying it too far to ſay, that it 
does not veſt at all. Why may it not veſt in ſuch 
manner as to be tranſmiſſible? There is no doubt 
but after twenty-one ſhe might have releaſed it, 
though not have aſſigned it at t law; becauſe but a 
mere - poſſibility | in the eye of the law. A condition 
may deſcend upon the heir, although no eſtate 
does actually deſcend from the anceſtor; and 
when the condition is performed, he ſhall be in by 
1005 deſcent, becauſe of the condition deſcending. 
| And as this might have been releaſed, I do not ſee 
"yt why it ſhould not be tranſmiſſible to the repreſen- 
"mY tative. But if I had any doubt about that, the ſe- 
| veral authorities that have been cited for the plain- 
0 tiff would bind me; and particularly 2 Vent. 347. 
„ (where the intereſt was as contingent as it is here) 
0 is an expreſs authority that a contingent intereſt 
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is tranſmiſſible to the repreſentative. The caſe of 
Bulkley verſus Stanlake is the ſame. It has been 


| [ ſaid indeed, that in this caſe the contingency was 
1 annexed, not to the legacy itſelf, but to the fund 
i (124) only out of which it was to ariſe: but I apprehend | 
| tdtthat the contingency went to the whole. Nor can 


I help conſidering that caſe as another authority, 
that a contingent intereſt is tranſmiſſible to the re- 
preſentative. That of (2) Pinbury verſus Elkin was 
a deviſe of 801, to his e if his wits: ſhould | 
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4 1 ive (*) by the teſtator then living ; 

the deviſee died in the life-time of the wife; then 
the contingency happened, and the legacy decreed 
to be paid to the repreſentative. The caſe of Snell 
verſus Dee, 2 Salk. 415. weighs bur little with me; 
for, firſt, | do not think ir well reported; ſecondly, 


the W ſeems idle; for, why may not an incer- 


tainty be tranſmiſſible as well as a certainty, though 


perhaps not ſo beneficial? This, although to be 


raiſed out of land, cannot receive a differems: con- 


ſtruction from the other caſes: for, though it is to 


be raiſed out of land, it remains money ſtill: and 
can any one ſay, that the contingency upon which 
this was left to her, has not happened? Has not 


| ſhe married? And although ſhe has not lived to 


receive it, yet the contingency having happened, 


it muſt go to her huſband, who is her repreſenta- 


tive, and who. may well be thought to have mar- 
ried her in contemplation of this additional for- 
tune of 35007. though depending upon a contin- 


| 5 gency. 


Add ſo decreed it to the plaintiff, the huſband 
and adminiſtrator of Mary. : 


N. B. Upon the 10th of March 1735, this de- 
: Cree was affirmed in the Houſe of Peers. ( ”) 


— — K 
2 0 


| (s) As to the effect of the WAP 60 dying i iſlue,” 

vid. Nicholas v. Hooper. 1 P. Will. 198. Target v. Gaunt, 
ibid. 565. Beauclerke v. Dormer, 2 Att. 313. Saltern v. 
| Saltern, 2 Ath. 376, Earl of Stafford v. Buckley, 2 Vel. 181. 
Bigge v. Benſley, 1 Bro. Cha. Rep. 190. 


(y) With coſts, 2 P. Will. 418. S. C. Reg. Lib. A. 1735. 


Jol. 565. The caſes upon this ſubject are extremely numer- 


ous, and difficult to reconcile, Bond v. Brown, 2 Cha. Caſ. 165. 
| Pawlett v. Pawlett, 1 Vern. 204, 321. Smith v. Smith, 2 Vern. 


92. Bruenv. Bruen, 2 Vern. 439. Yates v. Feitiplace, 2 Vern. . 


| 416. Carter V. Bel Yo, 2 V. Fane 7. Tourna v. Tournay, Prec. 
M4. in 


124 
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in Chanc, 201. Stapleton v. Cheales, Prec. in Chane. 31 8. 
Bradley v. Powell, poſt. 193. Gordon v. Raynes, 3 P. Will, 
134. Duke of Chandos v. Talbot, 2 P. Will. 613. Jen- 


nings v. Lukes, 2 P. Will. 276. Hull v. Terry, 1 Ath, 502. 


Prowſe v. Abington, 1 Atk. 482. May v. Andrews (cited in 
Dauſon v. Kellett, 1 Bro. Cha. Rep. 123.) Boycott v. Cotton, 
1 Att. 555. Van v. Clarke, 1 Att. 512. Attorney General 
v. Miner, 3 Ath. 112. are caſes in which it was held, that 
charges upon Jand, payable at a future day, could not be 

raiſed, where the party to be benefited dies before the time 
of payment, and that, whether the charge is created by 

deed or will, or provided by way of portion for a child, or 
given merely as a legacy by collateral relations, or others, = 


and whether with, or without intereſt. However, there are 
ſeveral caſes, which conſidering the rule as laid down in 
Patolett v. Pawlett, to be too much ftrained, have aimed 


at a modification of it, by adopting in the conſtrudtion of 
the rule, the following diſtinction, viz. “ whether the 


time of payment refers to the circumſtances of the per- 
© ſon, or of the fund:” where it refers to the circum- 


ſtances of the perſon to take, as in the cafe of a portion, 
the court has conſtrued a ſum ſo given to be ſo connected 


with the purpoſe for which it was given, that it was not 


intended to be given for any other purpoſe ; ſo that the pur- 
poſe failing, the land ought not to be charged: but where 
a legacy is given out of a particular fund, with a refer- 
ence to the time when it ſhall veſt in poſſeſſion, as for in- 
ſtance to B. with a charge to C. it is a diſtribution of the 
fund between the perſon to take in preſent, and him who is 
to take in future, and the gift to C. veſts immediately. But- 
ler v. Duncombe, 1 P. Will. 457. Pitfield's caſe, 2 P. Will. 
513. Hutchins v. Foy, Comyn's Rep. 716. Lowther v. 
Condon, 2 Ai,. 127. Hodgeſon v. Rawſon, 1 Veſ. 44. Sher= 
man v. Collins, 3 Ath. 319. Godwin v. Monday, 1 Bro. 
Cha. Rep. 191. Thon fſen v. Dow, cited ibid. 193. Da- 
fon v. Killett, 1 Bro. Cha. Rep. 119. Jeal v. Tickener, cited 


1bid. 120. Clarke v. Mes, ibid. 120. Kemp v. Davy, ibid. 


121. Tanſtall v. Brachen, ibid. 124. For the caſes where 
portions have been given out of land, and no time of payment 
expreſled, vide Earl of Rivers v. Earl of Derby, 2 Fern. 72. 
Cowper v. Scott, 3 P. Will. 172. Brewin v. Brewin, Prec. 


zn Chanc. 195. Lord Teynham v. Wibb, 2 Veſ. 209. Lord 


Hinchinbroke v. Seymour, I Bro. Cha, Rep. 39 5 
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N Þ 5 | | Caſe 22. 

_ Rudge verſus Barker. | ee 
(THOMAS Cole made his will as follows, viz, © 1 4 bequeaths | 

7 « give unto my grand-daughters Elizabeth and to hie grand- 
925 children, B. 
„ Aune, and to my grandſon Thomas 1000 J. of my C. and B. 

e capital ſtock in the Eaſt India Company, and the 1000 J. a- 
cc intereſt thereof to them for their uſe. And if piece, and 
any dies, to the ſurvivors or ſurvivor ſhare and wa ee 

e ſhare alike; and my meaning is, that the intereſt eit ug 
e ſhall pe paid to their father my ſon Howard, to and if any 
be improved to their uſe.” The grandſon died dies, to the 
an infant, by which his ſhare ſurvived amongſt his _ EW 
two ſiſters; then one of the ſiſters dies, and the . Bare 
| ne 5 1 | and ſhare 
queſtion was, whether the ſhare ſhe had taken by alike; the 
ſurvivorſhip upon her brother's death ſhould ſurvive intereſt to be 
to the other ſiſter, as well as her original legacy of pid to their 
100 J.? or whether that ſhare taken by ſurvivor- * 
ſhip ſhould go to the father, who was her admini- ns. aſs; . 
ſtrator?ꝰ 5 | 5 5 NN » B. dies an 

VVV 55 EE. | | infant, then 

C. dies: the ſhare which C. took by the death of B. ſhall not ſurvive to D. but 

go to E. the father; who adminiſtered to C. The intereſt and principal are to 
receive the ſame conſtruction, - 
+ Tos (*125) 


Maſter of the Rolls. The firſt. queſtion is, whe- 
ther the intereſt ſhall receive a different conſtruction 
from the principal? But I think it will not; for, 
being both coupled together, they mult receive the 
ſame determination. 1 | 


The next queſtion is, whether the ſhare ariſing 
by ſurvivorſhip, which the deceaſed ſiſter took upon 
her brother's death, will ſurvive to the next ſiſter; 

or, whether it will go to her father who is her 
adminiſtrator? And I am of opinion that it does 

not ſurvive, but goes to her adminiſtrator. In- 

_ deed, it may be, the teſtakor intended the whole to 
go amongſt his grandchildren, and nobody elle to 
have any benefit: but whatever his intent might be, 

1 muſt judge upon the words of the will; and hos 

„ 5 cord- 
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cording to thoſe, the limitation over relates to the 
legacy only. Had they not been diſtinct legatees, 
it might have been another queſtion: but being 
intirely diſtinct, and not even ſo much as tenants in 
common, the agile is the ſame as that of Bearnes 
verſus Ballard (z) before the Lord King, June 1, 
1727, where it was decreed for the adminiſtrator, : 
And agrees with the | ord Holi's opinion cited in 
Woodward and Glaſbrook's caſe, (a) 2 Vern. 388. the 


deviſe is ſeveral, and the queſtion is not upon the 


original ſhare, but upon the ſhare that accrued by 
the ſurvivorſhip, which goes to the adminiſtrator by 
reaſon of the words ſhare and ſhare alike, which are 


tantamount to the words equally to be divided. 


And ſo decreed (5) the ſhare accruing by ſurvivor- 


ſhip to the father, who was the adminiſtrator of the 
| A PR 


(z) There was a deviſe to four ch:idren of 5007. a- piece 
at eighteen or marriage, then to the ſurvivors or ſurvivor 
of ſuch ſurvivers ; one of the children died a minor, and 
then his ſhare ſurvived to the three remaining children; an- 
other afterwards died a minor; and the queition was, whe- 
ther the ſhare which came by ſurvivorſhip to the laſt deceaſed 
minor, ſhould upon the minor's death ſurvive again, and | 
held it ſhould not. | 


(a) The teſtator E. G. by his will (inter alia) deviſed ſ ſe- 


'veral parcels of land to his ſeveral children in tail, and if 


any of them died before twenty, or unmarried, fach childs 

part to go over to the ſurvivor's children. In ejectment 
before Lord Holt, he was of opinion, that Thomas dying 
unmarried, though he attained his age of twenty-one, his 
moiety went over to the ſurvivors; and John, another ſon 
likewiſe dying unmarried, though after twenty-one, that his 
moiety went over to the ſurvivors; but that what went over 


to John, on the death of his brother Thomas, would not 


go over again @ ſecond time. 


( Reg. Lib. A. 1734. 2 537. 

(e) Vide ex parte Wit, in the matter of Scaiſe, a bank- 
rupt, 1 Bro. Chan. Rep. 577. from the report of which caſe 
it appears as if Lord Thurlaw did r not altogether coincide in 


c of ſeveral eſtates, which upon his death deſcended, 
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Moor verſus Black 2 al, 5 Caſe 23. 
nA HE plaintiff by her bill charged, that Mr. & dies ſeiſed 


| Rawlinſon died upon the 8th of Fuly 17 32, ſeiſ- of lands, 
which de- 


ſcend upon 


as to one moiety, upon the plaintiff's huſband in g ang C. 


fee; who died the 1 ith of March after, before any in coparce- 
partition made; and that the defendants had got nary: B. be- 
poſſeſſion of all the title-deeds, whereby ſhe was fore receipt 
diſabled from ſuing for dower at law, and therefore of dent, or 


; . artition 
what lands deſcended to her huſband, _ his widow 
begs | | _ | brings a bill 


to have dower aſſigned, ſuggeſting that C. had all the title-deeds : upon demur- 
rer reſolved, that this court will relieve in ſuch caſe, The demurrer over- ruled. 


The defendants demurred, for that the plaintiff's 
right of dower was a right merely at law, and tri- 
able by a jury; and that no impediment was ſug- 
geſted why ſhe could not recover at law. CL 


Mr. Attorney General and Mr. Forreſter inſiſted for 
the plaintiff, that ſhe was proper to come into this 
court, both by reaſon of the deeds being in the 


— — 


2 


opinion with Lord Talbot in the doctrine eſtabliſhed by him in 
Kudge v. Barker; for he ſeemed to think it a very natural 
conſtruction, that the word ſhare” (uſed by the teſtator in 
the laſt mentioned caſe) meant all that the party took under 
the will, which would take in the ſurvived part as well as 
the original ſhare; and that it ſtruck him forcibly that 
the whole ought to ſurvive ; but as there were caſes in 
point which expreſsly determined otherwiſe, he did not 
care, fitting in bankruptcies, to overturn them in the caſe 
= : 8 
The parties arms filed a bill, and the cauſe was ſet 
down before his Honour the Maſter of the Rollis, who decreed 
that the ſhare did not ſurvive a fecond time. Vid. alfo Per- 
kins v. Micklethiuaite, 1 P. Will, 278. Pain v. Benſon, 
3 Air. 78. RE 
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defendants' hands, (4) without which ſhe could not 
prove her title at law; and alſo for that the eſtate 
being in coparcenary, and no partition made, the 
ſheriff could, upon recovery in a writ of dower, 
put her into poſſeſſion but of a third of an undivided 
moiety ; and that ſtill recourſe muſt be had to this 
Court for a certainty, and to ſet out a part to 
her. The judgment in dower not reducing it to 
more certainty than it was before; according to 


1 Inf. ſec. 45. and that by bringing this bill, the _ 


plaintiff had only done at firſt what ſhe muſt have 
done at laſt. 


Mr. Fazakerley inſiſted on the other hand for the 
defendant, that though the plaintiff might be in- 
titled to a diſcovery, yet ſhe could not be ſo to have 


dowier aſſigned her; that being a title merely at 


law, and for a detainer of which, damages were to 
be aſſeſſed by a jury; and that ſhe was not intitled 
to the poſſeſſion of the deeds, but that they be- 


The Lord Chancellor over-ruled the demurrer 
upon both points, ſaying, that there was no poſ- 
ſibility for the plaintiff (as. appeared to him) to 


recover without the aſſiſtance of the deeds : for, the 
eſtate deſcending upon her huſband in July, and he 
dying upon the 1ith of March after, before any 


receipt of rent, or partition made, ſhe could not 


prove a ſeiſin at law to intitle herſelf to dower, 


| Secondly, that ſhe lay under another difficulty, 
as her huſband's eftate was complicated, and that 
ſhe muſt come here for a partition; otherwiſe the 


_ conſequence would be, that after judgment and 


execution, ſhe muſt, at the end of every fix months, 


1 


— 


(4) F or if there ſhould happen to be a mortgage or term 
of ys in her way, ſhe would be defeated at law and liable 


be | 
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be driven to her action againſt ſuch as held _ 
Jointly with her, and who received the profits, 

for her ſhare, and alſo for her damages for the 
detainer; which would be abſurd and unreaſon- 
able. (e) : 


Hudſon verſus Hudſon. Caſe 24. 
_ zoth Zuly. 
HE plaicali brought his bill, as admini- Adminiſtra- 
ſtrator, againſt the defendant; who plead- „ 
ed, that adminiſtration had been granted to the one of hem 
| plaintiff and to another who died before the bill dies, the 
brought: and upon that plea the queſtion was, adminiſtra- 
whether, when an adminiſtration is granted to two, tion ſurvives. 
and one dies, the adminiſtration ſhall ceaſe and 
be void? or whether it ſhall ſurvive to the other 
who i is ſtill living? 


The Court 068084 at firſt, and would hear ci- (128) 
vilians: and accordingly it was now argued by Dr. _ 
Strahan for the plaintiff, and by Dr. Lee for the 
defendant; and he quoted the caſe of Bowden verſus 

| Bowden, the 30th or 3ift of April 1734, where it 

was adjudged in the Court of Arches, that an admi- 
niſtration does in ſuch caſe determine and ceaſe, 

and does not ſurvive; being but an authority, and 

no intereſt. 


"Ton Chancellor, T here are authorities both ways 
in the preſent caſe, viz. that of Adams and Buck- 
5 t. 2 Vern. 514. e it was held by the Lord 


5 


Z (2) 80 Curtis v. "Curtis; 2 Bro. Cha. Rep. 620. which 
| eſtabliſhes the doctrine, that a widow may in all caſes ſue 
**- Bi r in a court t of equity. 


3 Cooper, 
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Cotvper, that an adminiſtration (F) would ſurvive; 
and that of Bowden verſus Bowden, where the con- 
trary was determined in the Eccleſiaſtical Court. 
As therefore the precedents are not uniform, we 
muſt conſider this cafe according to the general 
rules of ſurvivorſhip; which ſeem to be pretty 
much the ſame both by the common and civil law, 
If an eſtate for 99 years be granted to two, if they 
ſhall ſo long live, when one dies the eſtate is de- 
termined ; but if a grant be made to two for their 
lives,, when one dies the ſurvivor ſhall take the 
whole; according to Brudenell's caſe, 5 Co. 9. but 
in Auditor Curle's caſe, 11 Co. 1. it is held, that if 
an office be granted to two, there ſhall be no ſur- 
vivorſhip of it without ſpecial words. We muſt 
now conſider which of theſe caſes reſembles the 
preſent one moſt. It cannot properly be ſaid that 
there was any ſuch thing as an adminiſtrator before 
the flatute 31 Ed. 3. cap. 11. Before that fatute, . 
where one died inteſtate, the king, as pater patriæ, 
was to take care of his eſtate; and this did, in pro- 
ceſs of time, devolve from the king to the ordi- 
nary. And the ſfatute of Weſtm. 2. cap. 19. which 
was made to compel the ordinary to pay the in- 
wa teſtate's debts, looks as if they had not been very 
Yor forward in it before. But by the 31 Ed. 1. the or- 
380 dinary is to grant adminiſtration: and therefore the 
7 adminiſtrator 1s the creature of that fatute, and is to 
6 [ be conſidered accordingly. The expreſs words of 
iN the /aliute enable him to ſue and be ſued as an exe- 
; cutor: and ſince that time it has never been doubt- 
. | ed but that the property of the goods was well veſted 
in him, ſince he now repreſents the inteſtate in 
every thing. By the wording of the 21 H.8. cap. 5. 
(129) one would imagine, that ſomewhat beneficial is in- 


— 


(J) Upon the ground that adminiſtration is not a bare 
authority, but an office; for adminiſtrators are enabled to 
bring actions in their own names, come in the place of 
executols, and therefore the office ſurvives, SD 


© 41” 


| tended 
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ended to the adminiſtrator, by reaſon of the perſons 
there mentioned, to whom adminiſtration is to be 
granted, viz. the moſt lawful friend: for, had no 
benefit been intended to him, why might not the 
adminiſtration be granted to any other as well as to 


the neareſt of kin? The ſpiritual courts did indeed 


take bonds of the adminiſtrators to oblige them to 
diſtribute the eſtate; but as often as they did ſo, 
they were prohibited by the temporal courts. Nor 
does the ſtatute of diſtributions alter the nature of 


the office; it makes him only to be as it were a 
' truſtee for the perſons intitled to a diſtribution, and 


vſually for himſelf. as one of them; and then if a 
joint eſtate at law will ſurvive, why ſhall not an ad- 
miniſtration, when they both have a joint eſtate in it? 

A truſt will ſurvive though no way beneficial to the 
truſtee; and the adminiſtrators being appointed by 


the Hatute to come in lieu of executors, the Hatule 


has therefore made a will for him who is dead in- 


teſtate: and the office of adminiſtrator is every way 
to be compared to that of an executor. (g) It has 


been ſaid indeed, that ene executor may do many 


acts which one adrhioifty ator cannot do without the 
other adminiſtrator ; but that is nothing to the ſur- 


vivorſhip either fof or againſt it. I have all due 
regard for the determinations in the Eccleſiaſtical 
Court; but have likewiſe a great deal for thoſe of 
a noble perſon who ſat here with as much honour as 
any man ever did: and he having determined this 
point in Adams and Buckland's caſe, I think it ſafer 
tor me to follow that authority than any other which 
may have paſſed in the Eccleſiaſtical Court /ub len- 
tio; eſpecially when the queſtion ariſes upon the 
conſtruction of ſeveral acts of parliament, the con- 
ſtruction of which belongs to the temporal courts. 


And ſo over-roled the — 0 


—_— 


1 Bacon' „ Low roa, 82. od: 1741. Burn Lean. 
Lau 23%: 


(b) Reg. 2 Lib. 4. 1735. 2 468. 
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Hervey verſus Sir Edward Deſbouverie and others. 


Caſe 25. | EE 
A HIS cauſe came on by conſent, and was thus: 
By the cuſ- Sir Chriſtopher Deſbouverie (a freeman of Lon- 


tom of Lon- don) being ſeiſed of a very conſiderable real eſtate, 
don, a free- and poſſeſſed of a perſonal eſtate of the value of 
men cannot 60,000 J. by his will dated January 21, 1730, gave 
deviſe either = | 3 
ebe 9 Anne his eldeſt daughter (now the wife of Mr. 
nage part, Hervey, one of the plaintiffs) the ſum of 12000 J. 
or the con- and to his davghter Elizabeth (another of the 
__ plaintiffs) the ſum of 7000 J. and to the defendant 
the venctit Jahn Deſbouverie, his younger ſon, 14500 J. and de- 
of ſurvivor- S 

ſhip, among viſed all the reſt and reſidue of his perſonal eſtate 
orphans. to his executors, in truſt for his eldeſt ſon, Freeman 
Neither can Deſlouverie, until he ſhould attain his age of twen- 


an orphan tygone; and in caſe his eldeſt ſon ſhould "die: before 


deviſe hi 
Gs that age, he gave all the zelne to the defendant 
part, or 70. 

the part 


which accrued by ſuriivorſhip. But ſuch Hoon may gire, by will, to bis 
children, legacies inconuſtent with the diſtribution Under the cuſtom 3 and 


then ſuch children muſt make their election, whether they will abide by the 


will, or by the cuſtom? But they cannot abide by the will in part only, and 
take the benefit of the cuſtom alto. | 


By a codicil dated July 17, 1731, he gave bis 
daughter Elizabeth 3000 l. more (whit! made ber 
Pune 10,c00 /.) and thereby taking zotice that 
his daughter Aune had been ſome time married to 
Mr. Hervey, inftead of 12,000 /. he gave her bur 
10,000 J. and deſired that Mr. {/ervey ſhould im- 
mediately, upon his deceaſe, give the reſt of his exe- 
cutors (Mr. Hervey himſelf being one) a bond, re- 
nouncing all farther claims and demands of and from 
his eſtate. The teſtator died ſoon after; leaving no 
wife, and only the four children above named. 
About two years after Mr. Freeman Deſbouverie died 
at the age of eighteen, having made his will; 
whereby, after ſome pecuniary legacies given, he 
made his brother 70. fendt? legatec. 


The 
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5 he plaintiff's bill was, to be let into a ſhare of 
Freeman's orphanage part, as diſtributable amongſt 
the ſurviving children by the cuſtom, Freeman dy- 
ing before twenty-one, who could neither deviſe his 
orphanage ſhare before that age; nor could his fa- 
ther deviſe it, upon the contingency of his dying 
before twenty-one, to one child in bar of the :e|t ; 


the cuſtom being paramount to the will, and not to 


be controlled by it. 


Mr. 3 General, Mr. Fazakerley, Mr. Moreton, 
and Mr. Forreſter, argued for the plaintiffs, that accord- 


ing to the cuſtom nothing ſtood in the way of the 


plaintiff's claim; for, that the orphan himſelf could 
not deviſe his ſhare, nor could the father deviſe it over 
upon the contingency of his ſon's dying before 


twenty-one ; according to Pate and Hatton's caſe, 


1 Chan. Caſes, 199. and that of Wilcox verſus Wil- 
cox, 2 Vern. 558. (i) and according to the conſtant 


courſe of the city; which appeared from the fol- 


lowing precedents taken out of the city books, viz. 
Saturday, — April 1570. © This day it was put in 
bo queſtion, whether William Offley, merchant, who 
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© married ze the daughter of William Beſwick of 


London, Saber, and was advanced in the life of the 
© /aid W. lam her father, ſhould, or juſtly ought to 
have part or portion of the orphanage ſhare 


c of Arthur Beſwick, one of the orphans of the ſaid 
William Befwick, which Arthur is deceaſed, amongſt 


* other the orphans of the ſaid William, after the 
ce deceaſe of the ſaid Arthur, or not? Whereupon 
© the ancient and old records were ſeen and conſi— 
c dered; and for that it appeared, by the ancient 
ce cuſtom of this city, that the ſaid 7/iiliam Ofley, 
* in the right of the ſaid Anne his wife, ought to 


8 . ; 2 1 * . b . * . - 
1 
— 


(i) So 70 on v. n Prec. in Chanc. 207. Vid. alſo 


Puſey v. Deſbo bouverie, 3 P. Will. 318. note (2). Loeffes v. 
Leuben & al. Prec. in Chanc. 3 72. 7 FO Hor. 273. ble 3. 
Pixke v. Teuen, 1 Vern. 88. 
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ct have, amongſt other the orphans and chillien of 
te the ſaid William Beſwick, his part of the orphan- 
te age and portion of the ſaid Arthur after his de- 
© ceaſe; it was ordered, that the ſurety's bond for 
ce the ſaid orphan ſhall be ſent to for the payment of 
ce the ſame to the ſaid Willian Mey. . 


Note; the cuſtom was, that if the orphanage 


ſnares were not brought into the chamber of Lon- 
don, ſecurities were given for the payment. 


ec Ather! to ) the fame purpoſe, Friday, June 20, 


1572. 


N Cur. Spectalis Ti ent. die 24" May 1025, 


= According to the order of this honourable court 
« of the 10th of this inſtant May, we have ſundry 
te times met together, and conſidered of the matters 
« thereby referred to us; and upon examination, 

te peruſal and conſideration had of ancient and la- 
ie ter books and records of this city, we find that 
« the cuſtom is, and ſo hath been taken, declared 


and adjudged by the court, that the orphanage 


« part and portion of an orphan of this city, dying 
&© in his or her minority, within the age of twenty- 
« one years, whether ſon or daughter (if ſuch or- 


© phan daughter, ſo deceaſing, be unmarried at 


t the time of his or her deceaſe) by the cuſtom of 
this city ought to come and be to and amongſt his 
te or her brethren or ſiſters by the father ſurviving, 
ce as well advanced as not advanced in the life of the 
« father; although the father of ſuch orphan, by 
< his laſt will, ſhould otherwiſe diſpoſe of the 
« fame, or ſhould die without a will. This 24th 


de day of May 1625. FHeneage Finch recorder, Tho- 


« mas Middleton, Edward Bar ham, Cc. And upon 


** the certificate a judgment given,” 


% Another 
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Another judgment of the ſame nature, February 


t 28, 1672. 25 Ch. 2. and the ſame certificate to 


re the Court of Chancery, February 18, 1792. 1 Ann. 


te in Jeon and Eſinglon's caſe, Precedents in Chan. 


te cory, 207. 


« Martis $* Octobris 1639.” 


« Whereas in the cauſe, at the ſuit of George Combe 
and Anne his wife, one of the daughters of Halter 
* Burton deceaſed, late citizen and freeman of Lon- 
on, complainant againſt John Burton and others, 
*© depending in the court of requeſts, the ſaid court 


e finding the queſtion to depend upon the cuſtom 
of this city, whether thereby any orphan of this 
ee city, under age, may by will deviſe his orphanage | 


e part or not? or, whether the ſame ought not to 
* be diſtributed amongſt the reſt of the orphans, 
© notwithſtanding the deviſe by will? did think fic 
e that the plaintiff's counſel make their caſe con- 
te cerning the ſaid point, and that Mr. Recorder and 
© Mr. Common Serjeant ſhall be attended therewith ; 


« and that after conſideration had, to certify the 


ce aforeſaid court the cuſtom of this city in the ſaid 


ee point: now this day the caſe was preſented unto 
po day P 
c this court under the hand of counſel on both 


„ fides ; and upon advice and counſel taken there- 
upon by this court, it was agreed and ordered by 
e this court; that Mr. Recorder certify according to 
ee the truth and cuſtom of this city, that an orphan; 
before his full age of twenty-one years, cannot by 
* will deviſe his orphanage part; bur that the ſame 
* ought to be diftributed amongſt the reſt of the 


i ſurviving orphans, according to the laudable cuſ- 


tom always approved of.“ 


A certificate of the ſame purport to the Court of 
Chancery, January 17, 1655. „ 
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The plaintiff's counſel inſiſted, that by theſe pre- 
cedents it plainly appeared, that neither the father 
nor the orphan (during his minority) could make 

any diſpoſition of the orphanage ſhare 1n bar of the 
4 right of the ſurviving orphans; and that being 
eſtabliſhed, nothing could bar the plaintiffs in the 
W | = preſent caſe but the pretended ſatisfaction given by 
f the father's will for their ſeveral orphanage ſhares; _ 
which although indeed not ſo conſiderable as the 
legacies left by the will, yet theſe legacies could 
never be taken as a ſatisfaction for this contingency ; 
but as to the 25007. deviſed to each above their or- 
| phanage ſhare, mult be taken as a mere bounty from 
(134 ) the teſtator. That this caſe differed from that of Kit- : 
ſen verſus Kitſon, (k) Mich. 1712. t receaents in Chan. 
351. and Eq. Caſes, 28, where the wife was obliged 
to take ae by the will or the cuſtom; for, that 
upon the huſband's death there was a preſent right 
veſted immediately in the wife, which the will (if ſhe 
þ choſe ſtanding ro that) ſhould be a ſatisfaction for 
8 but here was no right in the plaintiffs, upon the fa- 
15 ther's death, to any thing but their own orphanage 
| mates. I his was a mere contingency to ariſe, not 
out of their father's, but out of their brother's 
eſtate, and is to be conſidered only in that light; 
that the caſes upon ſatisfaction are generally between 
debtor and creditor ; as is held in Lechmere and 
Lady Lechmere's caſe; (I) but here was neither 
1 | debtor nor creditor, but a mere chance which the 
at cuſtom gives to every child of a freeman to take 
11758 huis brother's or his ſiſter's ſhare if dying under age; 
bl BY and conſequently the rules of ſatisfaction did not 
| reach this caſe. That had Sir Chriſtopher Deſbou- 
verie advanced the plaintiffs in his life-time, it 
1 | would never have barred them from this right of 
"a8 ſurvivorſhip; as was clear from the above prece- 
| dents : and if ſo, it was hard to take it from them, 


n. 2 V2 4 „ 
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„ | 4) Vid. alſo 1 P. Mil. 533. 8. S. 
þ ; | | (/) Ante 80. 
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becauſe the advancement was by will; and not by | 


act executed in the father 8 lifetime. 


Mr. Solicitor He jnfiſted 45 the Aebendsge 


that the teſtator's intent was manifeſt, that the 
laintiffs ſhould have no more than 1c,coo J. each; 
and that he had this very contingency in view which 
has happened: fo that the queſtion is, whether the 


will ſhall be complied with, or whether the plain- 


tiffs ſhall be at liberty to drop that which makes 
againſt them, and take up that which makes for 
them, relying upon the operation of the cuſtom ? 
The defendants do not pretend that the father had 
power to deviſe the orphanage ſhare, that is, the 
ſhare of any of the children that ſhould die before 
twenty-one, in bar of the cuſtom; but what they 
iͤnſiſt upon is, that if the plaintiffs will take advan- 
tage of the additional bequeſt beyond the orphanage 
ſhare, they muſt comply in the whole with the will, 


and not comply with one part and waive the other. 


The objection that this was a future contingent 
right, and therefore not within the will, cannot alter 
the caſe ; for, although it was but a contingency at 
the time of the teſtator's deaih, yet the releaſe of 
that contingency might as well be the conſideration 
of this additional bequeſt, as if it had been a pre- 
ſent right immediately ypon Sir Chriftopher” 8 death. 


Lord Chancellor. The queſtion here ariſes upon 


the will compared with the cuſtom. Ir is clear that 


the teſtator intended by his will to make a diſ- 


poſition of his perſonal eſtate: he has given his 
daughter Elizabeth 5000 l. in caſe his fon Freeman 


| ſhould die before twenty-one; and by the codicil 
gives ſome additional Iecacies to his children; but 


makes no alteration, as to the deviſe over to his fon 
John, the eldeſt ſon dying before twenty-one. Had 


this ſtood upon the cuſtom alone, there muſt have 


been a diſtribution of his orphanage ſhare : but now 
it is to be confidered, whether the cuſtom ſholl pre- 


val againſt the expreſs limitations of the will? The 


. cuſtoin 
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cuſtom is clear that children advanced, as well as 


thoſe who are not advanced, are intitled to a diſtri- 


bution: and the reaſon is, that when the father ad- 
vances his child in his life- time, it is ſuppoſed to be 
done with regard to his preſent circumſtances; and 
if it do not appear how much he was advanced with 
it, it is a bar; otherwiſe, if the quantum appear; 
for, the father ſnall not have it in his power to ad- 
vance one more than the other upon a preſumption 
that the other may be more fully provided for by the | 


death of a third; and therefore it is very reaſonable 


that a child advanced, as well as one not advanced, 
thall be intitled to a ſhare upon the death of a bro- 

ther or ſiſter. It is clear therefore that neither the 
freeman nor the orphan can deviſe againſt the cuſ- 
tom; nor can they any more deviſe what accrued 


by ſurvivorſhip than the original ſhare ; bur {till the 


father may make a diſpoſition by his will, and leave 
it to his children's option, either to take by the will 
or ſtand by the cuſtom. If they chooſe qe former, 
that will be a waiver of the cuſtom; for, it would 
be unreaſonable to admit a latitude of taking by the 
will, as far as that makes for the party, and like- 
wiſe by the cuſtom, as far as that will go, and waive 
the other part of the will which makes againſt him. 
The caſe of Noys verſus Mordaunt, 2 Vern, 581. goes 


upon that reaſon: and the city precedents prove 


only, that the father cannot by will diſpoſe of the 


orphanage ſhare in bar of the cuſtom ; but do not 


prove, that where a will is made, and legacies given 
by that will, which the child accepts of, that he 
ſhall notwithſlanding have recourſe to the cuſtom 
for his ſhare ; and fo, by taking both under the will 

and the cuſtom, defeat that proviſion intended by 


His father for others. The bond that the plaintiff 


was to give, is to me a ſtrong proof that the teſtator 
had the cuſtom in view, and intended notwithſtand- 


ing to make this proviſion for his children; for, it 


does not appear that either the plaintiff, Mr. Hervey or 


his wife had any other claim or right to any part of 


the teſtator's eſtate but what the cuſtom of London 
gave 
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gave them: nor can I ever think that this contin- 
gency will give them a right to take both by the 
will and the cuſtom: for, even ſuppoſing it to be 
the orphan's eſtate, it is clear that the teſtator con- 
ſidered it as his own; and in that view, and upon 
that conſideration, gave the plaintiffs the additional 
ſum of 35,00 /. beyond what was due to them by the 


cuſtom. And indeed, in propriety of ſpeech, the 


orphanage ſhares are ſo many demands upon his 


_ eſtate; ſo that his expreſſion is not ſo improper as, 
may be thought. But however, his intent is clear; 


and that muſt take place, although his expreſſions 
be not fo correct as might be; and 10, ooo J. being 


better than 7, 500. (which was the amount of the 
hi of the plaintiffs) with contingencies 


| ſhares of eac 
of increaſes by the death of the other children, this 


bequeſt of 10,0007. muſt be taken as a bar to what 
may happen by the contingency. I am therefore of 
opinion, that his intent was to diſpoſe of his per- 
ſonal eſtate in ſuch a manner, as that if the plain- 


tiffs chooſe to take by the will, they ſhould be 
| barred of what was due by the cuſtom. And ſo 


decreed (m) an election; and if they took by the 
will, then to take nothing by the cuſtom; reſerving 


to the plaintiff Elixabeth her election until twenty- 
one or marriage; and that Mr. Hervey and his wife 


| ſhould make theirs before the firſt day of Hilary 


Term next. 


— — —_— 
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Attorney General verſus Scott. 


NNE Ratford being ſeiſed in oe of lands in 

London and in Eſſex, ſhe and her huſband le- 
vied a fine, and by leaſe and releaſe, February 18, 
1711, conveyed the premiſſes in London to T, Lomas 
Barker and his heirs, to the ule of him and his heirs, 
in truſt to permit the ſaid me and her huſband to 
receive the profits during their lives, and the life of 
the ſurvivor of them, with power to Anne to charge 
the premiſſes with 400 J.; and ſubject to ſuch power, 
Barker to ſtand ſeiſed to the uſe of the heirs of the 
ſurvivor of Joby and Anne. And by another deed, 


April 2, 1712, the Eſſex eſtate was conveyed in the 


ſame manner; Anne died in 1713, John the huſ- 


band died in 1723, having by his will deviſed this 


(139) 


truſt eſtate to Locklay and his heirs (who was mar- 
ried to his now wife in 1713,) and afterwards, in 
1724, and in 1727s mortgaged ſeveral parts of the 
premiſſes to the defendant Scott. The eſtate being 
now to be ſold, the queſtion was, whether Locklay's 
wite had anv title of dower to this truſt eſtate, which 
might hereafter affect the purchaſers, the having in- 
ſiſted upon it in her . 


For 
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For the wife were cited Fletcher (u) verſus Nobin- 


on, Precedents in Chan. and Banks verſus Sutton, 
at. the Rolls, March 1733, where dower (0) was 
decreed of the truſt- eſtate; becauſe there was a di- 
rection that the truſtees ſhould convey, and there- 
fore looked upon as an actual conveyance. 


— 


— — 


Dudley, Prec. in Chanc. 250, 2 P. Will. 642, 8. C. (cited) 


Of this caſe, Lord Talbet in Chaplin v. Chaplin, g P. Will. 
234, expreſſes himſelf thus, ce it ſeemed a ftrange caſe, and 


« a moſt extraordinary truſt, and was probably a ſhort note 


of the caſe for the private uſe of ſome gentleman. and 
c could be of ſervice to no other; for if the father the 


„ ceflui qui truſt, ſhould have come for a performance of 
(c that truſt, he could never have recovered; but the ſon 


„ ſhould have held the land diſcharged, it being a frauduient 
* truſt, made to protect the eftate againſt a forfeiture.? 


(o) In Banks v. Sutton, 2 P. Will. 715, Sir 7% Fehyll 


9 0 to intimate an opinion, though with conſiderable 


diffidence, of a diſtinction, whether a wife ſhould be en- 


titled to dower out of a truſt of inheritance, where it is 


created not by the huſband, but ſome other perſon, and no 


time limited for conveying the legal eſtate; but it is to be 
obſerved, that he reſted his deciſion of that caſe chiefly upon 
another point of equity, g. “that as in that caſe, there 
« was a time limited for conveying the legal eftate, and 


© that time had arrived in the life time of the plaintiff's. 


„ huſband, the widow was therefore entitled to dower, 
6 upon a principle well known and eſtabliſhed in a court 
ol equity, that where an act is to be done by a truſtee, 


« that 15 to be looked upon as done, which ought to be 


* done.“ However Lord Talbot decided the Attorney Gene- 
ral v. Scott, without any regard to the diſtinction intimated 
by Sir /. Jechll; and it ſeems now to be clearly ſettled, 
that a wife cannot be endowed of an equity of tedemption 
in fee, or of any other tru¹¹s gate of inheritance, wherein the 


huſband had not, nor has the legal right to the eſtate, 


Chaplin v. Chaplin, 3 P. Mill. 229, Gedwin v. Minſiore, 
2 Att. 525, Burgeſs v. M beate, 1 Blact. Rep. 13585 161. 


Dixon v. OO. Bro. Cha. Koſs 326. 


Lord 


(5 Cited in 1 Dudley and Ward v. Lady Diwan | 
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Lord Chancellor. The queſtion is very conſider 


able, and very proper to be ſettled. Dower is pro- 
perly a legal demand; and here the eſtate is limited 


to the truſtees and their heirs, to the uſe of them 


and their heirs: fo that it is actually executed in the 

truſtees; and whatever comes after can be looked 
upon only as an equitable intereſt : for, there can- 
not be an uſe upon an uſe. The queſtion therefore 


is, Whether the feme of the deviſee ſhall be intitled 
to dower at law? No dower was of an uſe before 
the ſtatute, it being intirely a legal demand; as ap- 


Pears from Vernon's caſe, 4 Co. i. And then how 


can ſhe be dowable of a truſt after the ſtature, fince 
no difference can be aſſigned between a truſt now, 
and an uſe before the ſtatute? And courts of 
equity muſt follow the fame rules now as to trufts, 
as prevailed before the ftatute as to uſes. How the 
difference now received, between tenant by the 
curteſy and tenant in dower, ever came to be eſta- 
bliſhed, I cannot tell; but that it is eftabliſhed is 

certain. Nor have I heard any caſe cited to the 
contrary, but that of Fletcher verſus Robinſon, which 
was determined upon another reaſon, that does not 
affect the preſent caſe. That of Bottomly verſus 
Lord Fairfax, Paſch. 1712. Precedents in Chan. 330. 
is an exact authority that a woman ſhall not be en- 
dowed of atruſt; and the received practice of in- 
ſerting truſtees to bar dower would otherwiſe be of 
no ſignification. For me therefore to do a thing 
merely upon the authority of an obſcure caſe, (12. 
Fletcher verſus Robinſon) which does not ſeem 4 

have been determined upon that point neither, and 
that might perhaps ſhake the ſettlements of five 
hundred families, is what I cannot anſwer to my 
conſcience. I do not think it neceſſary to fay any 
thing as to the caſes where terms are ſtanding out, 


as Lady Dudley verſus Lord Dudley, Precedents in 
| Chan. 241. and that of Counteſs of Radnor verſus 


Vandebendy, 1 Vern. 456. and Show. Parliament Caſes 


69. For they are different, and are to be conſider- 


ed in another light. Nor is there any greater ne- 
. ; cCceeſſity, 


ey 
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ceffity, at this time, of determining the queſtion 
where the legal eſtare is firſt in the huſband, and 
conſequently the wife intitled to the dower, and 
then is conveyed to truſtees by the huſband; for, 
in the preſent caſe, it was originally a truſt-eſtate, 
and could not be any inducement to her in her mar- 
riage; for, ſhe married in 1713. and the truſt-eſtate 
was not deviſed to her huſhand until 1723. (2) ren 
years afrey ber marriage. 


And ſq decreed the wife not dowable, 


| Law verſus Law. (9) 14 Mak 


Ef ED UND Law, the plaintiff's late huſband, 4 bond gi- 
FE gave his elder brother a bond, reciting, That ©? © 1 
whereas the ſaid Edmund Law had been for many 8 
years an officer and ſuperviſor of exciſe, by the pro- the office of 
curement of his brother Richard Law the defendant, collector of 
and that the ſaid Richard Law had promiſed to uſe _— — 

his utmoſt endeavour and intereſt to procure him to 5 1 & 6 
be advanced to the office of collector of rhe exciſe, Ea. FLES 
vpon condition that the ſaid Edmund Law ſhall pay gainſt ſale of 
to the ſaid Richard Law 101. per ann. ſo long as he offices ; and 
ſhall continue ſuperviſor (his then office) and 2014, . 
per ann. as long as he ſhould be collector: the con- marriage - 
dition therefore was, That if Edmund ſhould pay brocage- 
the ſaid 10 J. and 20 J. per ann. &c, Edmund Law bonds. 5 
paid one ſum of 101. and died inteſtate; and the cb, e | = 
, 2 ecreed it to 
defendant Richard Law brought an action upon the pe quiivered 

bond againſt the plaintiff, the widow and admini- up to be can- 

ſtratrix of Edmund; and ſhe thereupon brought her celled, and 

bill to ſet aſide this bond, and to have the 104. re- Pes petual in- 

funded. De ER _- OS Pere $67 5 Junction, 


Lord Chancellor. It is agreed on all hands that (141) 
this bond is good at law: wherefore the repreſenta- 


(4) Reg. Lib. dn. 1735, fol. 84. 


(8) 3 P. Will 391, 8. CG. 


tive 
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tive of the e obligor 18 obliged to come hither Gig re- 
lief. The general head of relief goes upon fraud 


and impoſition ; of which there is nothing ſuggeſted 


in the preſent caſe, but the whole conſideration ap- 
ears in the condition. The queſtion is, Whether 


this be ſuch a bond as a Court of Equity ought to 
relieve againſt? _ 


This is but one agreement although ellen 


two periods, viz. Thar of having obtained the 
office of ſupervitor, and that of procuring the col- 
lectorſnip: and then the condition is to pay two ſe- 
veral ſums. It relates to an office which is certain- 
ly within the Salute 5 & 6 Ed. 6. For, it con- 
cerns the King's revenue, and cannot be executed 


by deputy; and no body can ſay but that the ſale 


of offices within that Statute is a public miſchief; 
the Legiſlature has adjudged it to be ſo. And al- 
chough this be not directly a ſale within the Statute, 


yet it 1s in effect the ſame; there being little or no 
difference between a commiſſioner's taking a ſum of 
money, and another perſon's taking it to influence 
the commiſſioner: the inconventencies are the ſame; 
ſince thereby the perſons appointing are deceived, 


and fo is the public; and there is a very ſtrong pre- 
ſumption that the perſon ſo giving is not duly qua- 
lified for the execution of the office: and in this 


very caſe it appears that the obligor was ſuſpended. 
The objection, That this being a penal law, is not to 


be extended in equity, is eaſily anſwered ; for, 


though penal laws are not to be extended as to pe- 


nalties and puniſhments; yet if there be a public 
miſchief, and a Court of Equity ſees private con- 
tracts made to elude Jaws enacted for the public 


good, it ought to interpoſe. Here is a bond given 


for future acts, as well as for ſuch as are palled ; 


and which is the ſame as if given to a commiſſioner ; 
for a direct ſale. And indeed had there been no 


' precedent of the ſame nature, I ſhouid ,have had 


courage enough to have made one in the preſent 


caſe: but I ſhall be abundantly warranted by What 


the 
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the Court has DO” in caſes within the ſame reaſon. 
Bonds of reſignation are not intirely parallel; for, 
the relieving or not relieving againſt them, depends 
upon the uſe made of them ex poſt fallo; (r) 
and bonds given in fraud of marriage are relieve 


againſt, by reaſon of the extortion and impoſition _ 
which attends them; as in the Duke of Hamilton's 


caſe, 2 Vern. 652. But marriage brocage bonds 


fall directly within the reaſon of this caſe, being i in⸗ 
tirely a voluntary act; nor does the Court inter- 
poſe therein for the particular damage to the party 


only, but likewiſe from a public conſideration; 
marriage greatly concerning the public. And; it is 
no objection, that the point of relieving againſt 
them has been ſettled but lately; for, it was ſettled 
upon very great conſideration, and there are now 
many precedents of it: if therefore in this and the 
like cafes, this Court does interpoſe and regulate 
things of a public nature, as in the caſe of a young 
heir's entering into unreaſonable contracts during 
the life of the parent ; why ſhall it not do the like 


in the caſe before us, the inconveniences of wink- 


ing at ſuch practices being plain and obvious to 
every man's underſtanding? Some caſcs have been 
cited for the defendant, none of which come up to 
our preſent caſe; as Lawrence verſus Bragier, 1 Chan. 
Ca. 72. where it does not at all appear what the 


office was, and the only queition there is, Whe- 


ther the party ſhould pay for the time he was dil- 
poſſeſſed; that of Beresford verſus Done, 1 Vern. 
98. (5) related tc to a commiſſion in the army: and 


C—_ 


(7) Durfion v. 13 1 2 ern. 41 15 Howlin v. 1 
Prat. in Chanc. 513, Heſeeth v. Gray, 2 Burn's Eccl. Law, 
341, Peel v. the Earl of Carliſie, Sho. 227, 534, Biſbop of 
London V. Fytche, 1 Bro. Cha. Rep. 90, in which cale the 
illegality of general bonds of reſignation was determined 
upon an appeal to the Houſe of Lords, 3oth May 1583, vice 
a full report of this caſe, with the W ICs of the Jucgess 
in Cunningham's Law of Simony. 


| 2 Ive v. Aſh, Prec. in Chanc, 199, 8. P. 


"2 no 
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to b d a | a 
4 MC he” Chancellor held, that the huſband's right to the 
feme being cuſtody of the lunatic's eſtate was determined, it 


next of kin) being a joint grant, and a mere authority without 
determines 


on her death. 
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no law prohibits the ſale of ſuch, no more than it 
does that of purſer of a ſhip ; which was Symmonds 
verſus Gibbons, (t) 2 Vern. 308. That of Lockney 
verſus Strode, 2 Chan. Ca. 48. had nothing illegal _ 

in it; for, the payment was not to be abſolute, but 
only in caſe the profits amounted to 400 J. or more, 
beſides the whole profits belonging to the ſheriff 
himſelf, that was bur a reſervation of what was his 
right, viz. the profits of the office. And in that of 
Bellamy verſus Burrow, the ſole queſlion was, Whe- 
ther that office was capable of a truſt? So that none 
of thoſe caſes come near to the preſent one; which 
(143) is clearly within the miſchief of 3 & 6 Ed. 6. and 

.-- therefore not to be endured. 7-7 ” 


And therefore decreed (4) the bond to be can⸗ 
celled, and a perpetual injunction. (x) EL 


£7 Caſe 28. 


14 Novemb. A Ex parte Lyne, a Lunatic. 

A cuſtody of NH E cuſtody of the lunatic's eſtate was granted 
a lunatic's 1 to huſband and wife, the wife being next of 
eſtate granted 


kin to the lunatic: the wife died, and the Lord 


any intereſt; and ſaid, it had been ſo determined 
in the Lord King's time. 


t 


> $ D a — 


([t) Vid. Purdy v. Stacey, 5 Burr. 2698. 3 
(2) Harrington v. Du Chatel, 1 Bro. Cha. Rep. 125, in 
which caſe a perpetual injunction was granted againſt 2 
bond for the purchaſe of an office, upon the public policy of 
the law, and being fimilar to marriage-brocage bonds, al- 
though the office was admitted not to be within the Stat. 
of 5& 6 of Ed. 6. Morris v. M*Cullock, Ambl. Rep. 4335 
Dehenham v. Ox, 1 Veſ. 276, 3 Bac. Abr. 735-6. 
(*) Reg. Lib. An. 1735, fel. 86. ER 


n- 


12, 1708. made his will; whereby he deviſed his 
manor of Faxton, and lands lying there, and other ya... 
lands in the will mentioned, to truſtees and their to apply par 
| heirs, in truſt for the plaintiff Jane Kenſey, and the of rents for 

Lady Suſanna Danvers her ſiſter, and all other his <Þ=ritable 
meſſuages, cotrages, cloſes, woodlands and tene- 
ments () whatſoever in Faxton, Haſſebitch, Subby the church of 


upon truſt that his ſaid truſtees, and the ſurvivor o 


tees' expences, that then the ſurplus ſhould be dif- 


In Curia Cancellaries | 143 


nnen è p 
IR Edward Nichols being ſeiſed in fee of ſeveral 4. fiſed in 
lands in Northamptonſhire and elſewhere, Aug ut * _ 
18 lands an 


tenements in 


uſes. The 
teſtator dies; 


and Hardwicke, in Northamptonſhire, and all other B. becomes 
his lands and tenements not therein after deviſed, void: the 
F heir at law 
ſhall preſent, 


them ſhould, out of the rents, iſſues and profits, 


yearly for ever, pay the ſum of 301. a-piece, with- 


out any deduction, to the ſeveral vicars, for the 


time being, of eight ſeveral vicarages in his will 
nameq; for the augmentation of their vicarages ; 
and that whenever the profits of thoſe lands amount- 


ed to more than the yearly payment, and his truſ- 


poſed of in ſuch charitable uſes as his truſtees ſhould 


think fir; the teſtator died, leaving the plaintiff (144) 
and the lady Sanna Danvers his heirs at law; which 
latter died ſoon after, without iſſue; and now the 
church of Hardwicke becoming void (which was full 
at the time of the teſtator's death) the plaintiff 
brought her bill to have the preſentation: for, the 
advowſon not paſſing by the deviſe to the truſtees, 
did belong to her as heir at law. 


4 


—— 


) The words of the deviſe, as ſtated in Reg. Lib. are, 
e all other his meſſuages, lands, tenements, and Heredita- 
* ments whatſoever, in Faxton, Haflebitch, Subby and Hard- 

woche, and all other his lands and tenements, &c. 
Vote, the word © hereditaments,” ſeems much ſtronger 
than any of the other words uſed, Es 


8 — * mY. 
2B Cn ng af — rr * 
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The truſtees and vicars inſiſted in choir anſwer, 


that by the general deviſe the advowſon paſſed; and 
that the teſtator intended it to pals to make up 
what deficiency might be in the eſtate. 


4 


Lord Chancellor. The queſtion is, Whether the 


advowſon paſſed to the truſtees by the will? And 


I rather incline to think, that by the firſt words it 
does not pals, there being lands Hing and being. at 


 Hardwicke to ſatisfy theſe words; and an advow- 
ſon being but a right of preſenting, cannot be ſaid 


to be / note. (2) Nor am] clear that the word ze- 


nements, (a) which has been ſaid to carry the advow- 

| ſon, does extend to incorporeal inheritances: but I 
do not think it neceſſary to enter into that queſtion _ 
at this time. And I ſhall conſider it a deviſe to the 


truſtees, fo far as it may be beneficial to the cha- 


rity, but not where it cannot be any way beneficial 
to it; as in the preſent caſe, the church being 


actually void, and conſequently cannot begbenefi- 


"cal; for, no money muſt or can be takenf*for the 
filling it; and if fo, the rule, That whatever is not 


diſpoſed of remains in himſelf, muſt take place, and 
the heir at law conſequently be intitled to this pre- 
ſentation, there being no proviſion that either the 
truſtees or the charity ſhould have it. It has been 


aid indeed, that this might be a beneficial deviſe, 
by the truſtees ſelling the next avoidance ; but as 


he has made no ſuch proviſion, I do not think it 


proper by ſuch a conſtruction to advance a thing 


which would be much better if intirely prohibited, 


(=) Co: Let. 17, 2 Black. Om. 21- 25 1 Burn 5 s cel. | 


Law 8 


(a) Sed Vid. Co. Lit. PE 19, 20, 374, 5. Vin. Grieg 
Title Aſetts, p. 145. pl. 28, Weſtfaling v. M eſiſaling, 3 Al. 
460, 2 Blalk Com. 16, 17, where it is ſaid, that, as 
„ lands and houſes, are tenements, ſo, is an advowſen, a le- 
6e nement; and a franchiſe, an office, a right of common, 
« a peerage, or other property of the lie unſulſ/antial kind, 
« are, all of them, legally peking, tenements.“ 


eſpecial 
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eſpecially in the preſent caſe, where it cannot be 
proved that he intended any ſuch thing. In caſes 
of mortgages, the mortgagor preſents to every 


avoidance befare forecloſure : (5) for, the lands 
being but a pledge in the mortgagee s hands for the 


payment of his debt, he can receive nothing but 
- what may be accounted for in its nature; which a 


preſentation cannot be; and therefore he ſhall not 
have it. (c) So in Atherton verſus Sir Walter Cal- 


derley, the truſtees having no intereſt, only a bare 


power of nomination, the right of preſentation was 


_ decreed to be in the infant. As therefore this par- 


ticular turn is not to be given away by the will, and 


ſince nothing is intended for the truſtees but a re- 


imburſement of their charges, and this cannot be 
applicable to the charity, I think this turn belongs 
to the heir at Ts” and thar her Preſentee pat be 
admitted (4). 


A caſe was made for the opinion of the judges af 


B. K. Whether the word tenements, in the will, 


8 — — — — — 8 1 
— 


(5) Vide Amhurſt v. B 2 Horn. te v. 7 Prec. 
in Chanc. 71, Gardiner v. Griffth, 2 P. Will. 404. Gully v. 


Ii Vale Strange 403, Mackenjie v. Robinſon, 3 Ah. 559: 


'c) Upon the ſame principle it is, that a guardian in 
favage ſhall not preſent to an advowſoa, becauſe he can re- 
ceive nothing for it, and by conſequence he cannot account 


| forit; and by the law, he can meddle with nothing Which 


he cannot account for, Co. Litt. 17. 


(4) Reg. Lib. 4. 1735, fel. 333, by the name of Reni 


v. Earl of Halifax. From which it appears the Lord Chan- 
cellor directed, that a cafe ſhould be made for the judgment 
of the Court of King's Bench, on this point, viz. whether 


the advowſon in queſtion, paſſed by the will of Sir Ed. 
Nicholas to the defendants, the truſtees, or not: and the con- 
ſideration to whom the right of preſentation belonged was 
reſerved, until the cauſe came oa to be heard on the certifi- 
Cate of the judges | 


: O | | would 
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would paſs the inheritance of the advowſon to the 
truſtees? (e) 5 5 N 


Caſe 30. Chapman verſus Bliſſeit. 


22 Novemb. 


. deviſes his T7 SE PH 22 deviſed all his freehold, copy- 
Freehold, | 


JF hold and leaſehold, and all his real and per- 
copyhold and ſonal eſtate not therein before deviſed, to three 
leaſehold, and 5 | : | 
all his rea! Truſtees, their heirs, executors and aſſigns, in truſt 
and perſonal to pay his ſon Jaac Bliffett 371. quarterly; and if 
eſtate not be- he married with conſent, then double the ſum; and 


fore deviſed if he ſhould have any child or children, he gives the 
to three truſ- 


tees, their left and reſidue of the yearly rents and profits of his 


heirs, Cc. in ſaid truſt-eſtate, over and above the ſaid yearly pay- 


truſt to pay ment, to be applied, during the life of the ſaid fon, 
his ſon B. an for the education and benefit of ſuch child or chil- 


annuity ; and R 5 1 bw 
if he ſkcatg dren: and then he goes on in theſe words, viz. 


have any « After my ſon's deceaſe, I give one moiety of the 
child or chil- © ſaid truſt-eſtate* ro ſuch child and children of my 
dren : the re- 6e ſaid ſon as he ſhall leave, their reſpective heirs, 


nope er _ © executors and aſſigns, and to the ſurvivor; and 
B. 's life, "vg ce the other moiety I give to the child and children 


the education of my grandſon Fo/eph Dickenſon, and every other 
and benefit of © child and children of my daughter, their heirs 
ſuch child or c and aſſigns, and the ſurvivor of them. Then in 


children; and . - . ö : : | 
after BY. de. Cale Jſaac die without iſſue, the firſt moiety to 


ceaſe, a moie- Joſeph Dickenſon and other child and children of 
ty of the truſt *© Sarab and their heirs, Sc.“ Then by another 
eſtate to ſuch | : i | | 1 
child and children as he ſhall leave, their heirs, c. the other moiety to the 
child and children of his grandſon C. and every other child and children of his 

daughter S. their heirs, &c. And if B. die without iſſue, the firſt moiety to 

C. and other child and children of S. and their heirs, Sc. and directs an an- 
nual payment to ſuch wife as B. ſhall marry. The teſtator died; B. married, 
and had iſſue a fon and daughter, and died; afterwards C. married, and had 
iſſue a daughter. and died: the limitation to the daughter of C. is well ſupport- 
ed by the eſtate in the truſtees; or, if not, is good as an executory deviſe ; and 
the profits, &c. ſhall go to the children of | Fn, 


— 


(46) (e) Note, The judges afterwards certified, that the ad- 
 vowſon did not paſs by the deviſe in queſtion, from a manu- 

ſcript note of the late Mr. Cox of Lincoln's Inn, contained in 

No. fol. in the library of that ſociety. „ 

5 N clauſe 
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Hauſe he appoints tool. per ann. as 2 jointure do 
any wife his ſon Jaac ſhould marry, in caſe he mar- 


tried with conſent; and gives to his ſaid grandſon 


Joſeph Dickenſon 301. per ann. for his maintenance, 
until his age of fifteen, and then 2007. to put him 
out apprentice: ſoon after the teſtator died. In 


146 


the year 1712. Jaac Bliſſett, the teſtator's ſon, 


brought his bill for a diſcovery, and it was decreed 


| (inter alia) by Lord Harcourt, That the ſurplus of 


the profits of the teſtator's real eſtate (over and 


above the ſeveral payments directed by the will) 


and the produce of the perſonal eſtate ſhould be 
improved for the benefit of ſuch child or children 
as the ſaid aac ſhould have; and that after Jaac's 
death, and upon his having a child, all parties in- 
tereſted ſhould apply to the Court. Soon after 
 Taac married with conſent; and having iſſue a ſon 
and daughter, applied to the Court for farther di- 
rections: whereupon it was decreed by the Lord 
Copper, that the produce of the ſurplus of the teſta- 


tor's eſtate to the time that Jaac had a child, ſhould - 


go in augmentation of the ſaid ſurplus; but that 


the produce of ſuch ſurplus, from the birth of Yaacs 
firſt child, ſhould be paid to him for the main- 


tenance of his children during his life; and that at 


his death the eſtate ſhould go according to the li- 


mitations in the teſtator's will. Jaac Bliffett conti- 
nued accordingly to receive the ſurplus profits until 
his death, which was upon the 1oth of OZober, 1728. 
leaving a ſon and two daughters, the now defend- 
ants. About two years after Jaac's death, 7o/eph 
Dickenſon married, and had iſſue the plaintiff his 
only daughter, and died ſoon after, Ow 


This cauſe was firſt heard at the Rolls, where it 
was decreed for the plaintiff; and that the produce 
of the ſutplus of the teſtator's real and perſonal 
eſtate incurred after his death, and before 1/aac had 
a child born, ſhould not go to ſuch child, but 
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And now coming on to be reheard, two queſtions 
were made; Firſt, Whether the children of Joſeph 
Dickenſon took by way of executory deviſe or con- 
tingent remainder? for, if they took by the latter, 
then the plaintiff could never take, ſhe being born 
three years after /aac's, the particular tenant's 
death. The ſecond queſtion was, What ſhould be- 
come of the ſurplus of the real and perſonal eſtate 


of the teſtator from his death until the birth of 
Jaac's firſt child? Whether it ſhould go to the 


children of /7/aac, or whether it ſhould we ro "ThE 
augmenting the reſiduum ? 


Mr. Attorney General, Mr. Verney Be Mr. Faza- 
kerley argued for the defendants, that the rules of 
truſts veiled, were the ſame as thoſe of eſtates li— 
mited to uſes at law; and that no rule was better 
known than that the remainder muſt veſt eo inſtante 
the particular eſtate determines, That the danger 
of perpetuities was equal in truſts and legal eſtates; 
and that executory deviſes were no more to be fa- 
voured here than at law. That where nothing goes 
to the heir at law as undiſpoſed of until the contin- 
gency happens, upon which the deviſee's intereſt is 
to ariſe, then it is a contingent remainder. That 
here was no deſcent to the heir in the mean time, 
the whole being diſpoſcd of during the life of Jſaac. 
And though part of the profits were to be laid out, 
during his life, for the benefit and education of his 
children, and there were children born betore his 
death, that did only veſt their intereſt in them in 


their father's life-time ; and there being a compleat 


diſpoſition of the profits during the liſe of Tan, 
makes it a freehold of the truſt in being, as to the 


whole truſt, viz, part to himſelf, and part to his 


children. Beſides, no more is executed here in the 
truſtees than is ſufficient to ſerve the purpoſes ſpe- 
cified during the life of J/aac; and both the truſt- 
eſtate and intereſt determine with his life: for, the 
truſtees cannot have a greater eſtate by implication 


than what the expreſs words give them, unleſs the 


| Purpoſes 
_ 
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purpoſes directed neceſſarily require it; the Court 


never extending the conſtruction againſt the veſting 
of uſes. Now, after J/aac's deach, the legal eſtate 
is deviſed, part to his children, and. part to the 
children of Jo/eph Dickenſon; and is deviſed by verba 
de preſenti, which are only proper for a remainder, 
and to make an uſe executed : for, whenever the 
deviſe is in verbis de preſents, and the teſtator intends 
a preſent deviſe, no fact can alter it: and if it cam- 
not take effect as ſuch, it ſhall rather be void than 
be conltrued a irre deviſe; the conſequences 
being no ingredient in the conſtruction. This 
appears from the caſe of Scaztergood verſus Edge, 
1 Salk. 229. where it was agreed, that if the words 


* 


had been to a child to be 55 it would have been 


good by way of executory deviſe; but being to 
truſtees for eleven years, and then to the firſt ſon 
of A. in tail, who had no ſon at that time, that it 
was void; there being no perſon i in e capable of 
taking at that time. The ſame determination was 

in. Goedright and Corni/he's caſe, 1 Salk, 226. in both 
which caſes it was impoſſible to ſupport the deviſe 
but as a future one; yet the teſtator having deviſed 


by verba de praſenti, the Court would not make a_ 


_ conſtruction in favour of the party not born, What 


has been ſaid for the plaintiffs, . that this was not 


too remote a contingency becaule confined to ariſe 


within the compaſs of a life, is agreed: but the 
queſtion is, Whether it was the reſtator's intent to 
paſs it in that manner? and if it was not, then it 
muſt be a contingent remainder; and as ſuch, by 
its not taking effect in due time, upon the deter- 
mination of the eſtate of freehold 1 in 1/aac, 1s void, 


and can never ariſe. . 


Mr. FSolicitor General replied PA the lain; = 


That although the deviſe was in verbis de preſents, 
yet conſidering the whole frame of the will, it was 
evident that the teſtator's intent was to extend: it to 
the children born thereafter, the words being uſed 
O 3 Pro- 
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by, upon the death of Joſeph and his daughter 


children, ſhews plainly that he muſt mean children 
to be born, ſince he knew that Jo/eph had no chil- 


during Jaac's life, and then to determine; for, 


way but from the truſt-eſtate: and ſurely it could 
never be his intent to make ſuch a diſpoſition as 


upon the teſtator's intent, as to the continuance of 
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promiſcuouſly, and making no difference between 
the children already born, and thoſe to be born. 
And in Scattergood and Edge's caſe, there was no- 
thing to ſhew the intent to be to take in the chil- 
dren unborn: whereas the clauſe in the will, where 


without children, he gives their moiety to Jaac's 


dren at that time; and that he, by another clauſe, 
provides a particular maintenance for him until his 
age of fiſteen: nor was it more reaſonable to con- 
ſtrue this to be an uſe executed in the truſtees only 


there are many other purpoſes in the will to be 
ſerved by them, which do not any way depend upon 
Tſaac's life, as the annuity given to his wife, the 
direction about putting out boys to apprenticeſhip, 
and others which are quite diſtin from, and have 
no dependency upon //aac's life, but can ariſe no 


would be liable ſo ſoon to be defeated by the deter- 
mination of the truſtee's eſtate, but rather to con- 
tinue the uſes for the benefit of all that were named; 
which could only be done by the continuance of the 
truſtee's intereſt : and the words being well able to 
bear that conſtruction, it is the moſt reaſonable way 
of taking his intent. TY 


Lord Chancellor, The firſt queſtion is, whether 
this limitation to the plaintiff be good or void? It 
has been ſaid, that the truſt-eſtate determining upon 
Jaac's death, the limitation to Fo/eph's children was 
of a legal eſtate, and being by verba de pre/enti, 
could enure only as a contingent remainder ; and 
conſequently the plaintiff could never take, becauſe 
not in e at the determination of the particular 
eſtate by the death of //aac. The whole depends 


the 
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the eſtate deviſed to the truſtees, whether he in- 


tended the whole legal eſtate to continue in them, 
or whether only for a particular time or purpoſe: 

if an eſtate be limited to A. and his heirs, in truſt 

for B. and his heirs, then it is executed in B. and 


his heirs: but where particular things are to be 


done by the truſtees, as in this caſe the ſeveral pay- 
ments that are to be made to the ſeveral perſons, 
it is neceſſary that the eſtate ſnould remain in them 
ſo long, at leaft as thoſe particular purpoſes require 
it. (7) No authority has been cited to warrant the 
_ doctrine, that in caſe of ſuch a general limitation to 
truſtees as the preſent caſe is, that they ſhould have 


but a particular intereſt, and then that intereſt to 


determine; ſuch a caſe might indeed be framed, 
but was never intended here; there being many 
purpoſes to take effect, which might endure longer 


than the life of Jaac; and the taking it in ſo con- 
fined a ſenſe, would be making a forced conſtruc- 


tion to diſappoint the teſtator's Intent, which was to 


make an intire diſpoſition of the legal eſtate to the 


truſtees. 


Conſidering it therefore as a truſt-eſtate, the 
queſtion is, whether this limitation to the plaintiff 
| ſhall enure by way of executory deviſe or contingent 

remainder? and I think no objection againſt its 
taking place as an executory deviſe, that it is li- 
mited by verba de preſenti: for, it appears that 
 Foſeph was very young at the time of the deviſe, 
and the teſtator's providing. a maintenance for him 


— 


3 / ) Accordingly i it has been determined, that truſtees : 
ſhall have a fee without words of limitation, where the pur- 


poſes of the truſt require it, and the intention of the teſta- 
tor cannot otherwiſe be effectuated and carried into execu- 
tion. Collier's caſe 6 C. 16, WMillis v. Lucas, 1 P. Vill. 
472, Ackland v. Ackland, 2 Vern. 687, Shaw v. Weigh, 
2 Strange 798, Oates leſſee of Markham v. Cooke, 3 Burr. 
1685, 1 Black. Rep. 547, S. C. Rogers v. Gibſon, 1 Hel. 
491, Pearne's Coating. Rem. 231. | 


L 


„„ until 
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until he ſhould attaid to the age of fifteen, is a proof 


of his knowing that Joſeph had no children at that 


time, it being intirely improbable that he ſhould 
have any in being, when he was himſelf of ſo tender 
an age at the time of the deviſe: ſo that although 
the words be in praſenti, they muſt be taken in a 
future ſenſe, in order to ſerve his intent; which ap- 
pears manifeſtly to be, that the childten of 7o/eph 
ſhould rake in its creation; therefore it was execu- 
tory. But then it has been ſaid, that when J/aac 
had a ſon born, the remainder veſted in him, and 
conſequently, the limitations to the other became 
veſted remainders likewiſe; and the remainder-men 
not being in rerum natura at the time of Lſaac's 
death, this remainder can never ariſe. But in re— 
ard to truſts, the rules are not fo ſtrict as at law; 
for, the whole legal eſtate being in the truſtees, he | 
inconveniency of the frechold's being in abeyance, 
if the particular eſtate determines before the contin- 


gency (upon which the remainder depends) does 


happen, 1s thereby prevented; there being always a 
ſufficient tenant to the præcipe; the defect of which 

was the ſole miſchief the law provided againſt. 
And even the reaſon is not now ſo ſtrong, as when 
real actions, which can be brought againſt the te- 

nant of the freehold only, were more in uſe. The 
whole therefore being in the truſtees, ſupports the 
ſeveral uſes that are to ariſe out of their intereſt, 
which continuing in them until the birth of the 
plaintiff, whether it be taken as a future limitation, 
or as a contingent remainder of a truſt, n good 


either way. (2) . 
The 


— 


(8) It ſeems therefore from this determination, that in 


- Caſes where the legal eſtate is deviſes to, and veiled in 


truſtees in truſt, there is no neceſſity for any preceding par- 
ticular eſtole of freehold, to ſupport contingent limitations; 
for that the legal eftate in the truſters, will be ſuſh- 
pient for the purpoſe; and conſequently in ſuch caſes, it is 
not neceliary, that a contingent remainder ſhould vei by 
the 
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The next 1 is, what mall become of the 
intermediate profits ſrom the time of the teſtator's 


death, until the birth of I/aac's fon? Upon this 
head, and in this very caſe, there have been two 


different decrees : the firſt by the Lord Harcourt, 


who thought thoſe profits ſhould belong to the 


children of 1/aac when born; the other by the Lord 
Cowper, who was of opinion, that the children had 
no right to them, but that they ſhould go in aug- 
mentation of the truſt-eſtate. I am at a loſs how to 


determine between two as great men as ever ſat 


here: but the whole being open before me, I muſt 
give mv judgment in the manner which ſeems to 


me molt reaſonable. He gives, in caſe Jſaac ſhould 
have any children, the reſ and refidue of the yearly 


rents and profits for the education and benefit of 
ſuch children. Now the words reſt (H) and reſidue 
are words of relation, and part of ſomewhat that 


went before; the preceding diſpoſition being of 
yearly rents and profits, the words reſt and reſidue 


mult be applied to them, and not to the capital, 
which was not given away before. Indeed had thoſe 
children never 3 born, then they could never 
take; but when they are born, how can I deter- 
min- that they ſhall not take what is expreſsly 


given to them without any diſtinction between pro- 


fits before and after their birth? The words benefit 


and education make it plain that they are inticled to 


them all abſolutely 4250 Lid fo e 


And fo varied (i) the decree at the Rolls as to 


: thn laſt. only « 


— — 


— 


the time the yearling truſt limitation expires. So Hop- 


 hins v. Hopkins, ante 44, 1 Lig. 20958 and 1 Ack. 581, 8. C. | 


Furne? s Conting. Rem. 231. 
(>) Rogers v. Gibjon, 1 Ve. 491, 405. 
(i) Reg. Lib. A. 1735, fel. 298. | 
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152 De Term. S. Mich. 1735. 


Caſe 31. 
24 Nowen. 2 verſus Aſoton. 


4. deviſes to OSE PU Aſhton, by will, gave to his nephew 
ney Henry Aſhton, and two other perſons, the ſum 
{$0015 Sea ab- of 6000 J. South Sea annuities; upon truſt, as ſoon 
nuities to be as Conveniently might be after his death, to ſell and 
laid out in lay out the ſame in a purchaſe of lands, to be ſet. 
| — _— tled on the plaintiff for life, remainder to his iſſue; 
plaintiff, Ge. and afterwards by a codicil, dated three days after, 
and by codicil taking notice that he had given his truſtees ſuch a 
taking notice ſum, gives 1200/. to be laid out in land to the 
Rs ſame uſes, and made his nephew executor : the 
net ante © teftator died, leaving a very conſiderable perſonal 
and made B. eſtate; but had only 53601. in annuities at the time 
his executor, of the will made. The queſtion was, whether it 
and dies poſ- ſhould be made up 6000 J.? or, whether only the tef- 
eee of 2 tator's ſpecific fund paſſed by the will? It had been 
arge perſonal 

eſtate, but decreed at the Rolls to paſs nothing but what the 
had only teſtator had i in South Sea annuities? 


5360 J. in 
South Sea annuities : this is a ſpecific legacy; and this Court will not 4 the 


deficiency to be made up out of the other perſonal eſtate. 


Lord . This is a ſpecific legacy; : the 
teſtator has given 60007, South Sea annuities ſtock, 
having at that time but 5360/. And if a man de- 
viſe a thing which he hath not, it is not ſuch an 
eſtate as a court of equity can relieve againſt, If 
in this caſe he had actually had as much as he de- 

viſed, but before his Joh had ſold a part, it had 
been an ademption for ſo much: but here is no 
ademption; for, he having no more than 5 3604. 
no more can paſs. Specific legacies are different in 
their nature from all others; for; if there be a de- 

| ficiency of aſſets, there ſhall be no abatement of the 
(153) ſpecific legacy: and on the other hand, if the teſta- 
tor (&) alien any part of it, or the whole, the legatee 

has no claim on any other part of the eſtate; and 

in this caſe, this being a ſpecific legacy, and the 

reſtator not having ſo much at that time, no relief 


n — — 


(4) So Partridge V. Partridge, toft 226, 
Can 


Ld TT 


6636 


0 6—— > & oe Fw 


muſt take it as he finds it. (1) 


In Curia Cancellarie. 153 


can be given to the legatee: it is a miſtake in the 
teſtator, but ſuch as cannot be helped here. If a 
man, through a miſtake, deviſes the inheritance of 
an eſtate which he really hath not, this Court can- 
not put the deviſee in a better condition than the 
will has left him. Nor is this to be compared with 
the caſe in 2 Leon. where it is held, that if one de- 


viſes his land in ſuch a place, and has no land, but 


only tithe in that place, the tithe ſhall paſs; for, 
otherwiſe there would be nothing to ſatisfy the de- 
viſe: but if one deviſes his lands, expreſſing them 


to be of the value of 6007. and they prove to be 


worth but 5007. this Court can make no addition; 
for, being a ſpecific deviſe of the eſtate, the deviſee 


| And fo affirmed the decree. (m) 


SD . Caſe 32. 
Cray verſus Rooke. | | 11 Decemb⸗ 


| . . 5 = t k TA . 
FF? ſiſters, to have a diſtribution of their father eg FE. 


g - 


R FEL brought by the ſon and heir, and his two & bond given 


Jeremiah Cray's eſtate, and to ſet alide a bond given maintenance 
BE” I | Re | | of her and 
proviſion for a child ſhe had by the deceaſed, ſhall not be ſer aſide in favour of 
his legitimate children or heir, if not obtained by fraud; but ſhall not be paid 


our of the perſonal eſtate until after ſimple contracts, but ſhall be paid out of 


the real eſtate, if there be one, in caſe the perſonal eſtate fails ſhort. 


pe CEO 


(1) This caſe ſeems to have been determined upon the 


teſtator's directing the 6000/7. South Sea annuities to be ſold, 


and the produce thereof to be laid out in a purchaſe of lands, 


which ſtrongly implied that the teſtator only intended to 

give the South Sea annuities which he was poſſeſſed of; and 
that he did not mean to have additional annuities purchaſed, 
in order to be fold out again preſently afterwards. _ 


(in) Reg. Lib. A. 1935, fel. 112, et vide 3 P. Will. 287, 
S. C. Hinton v. Pinke, 1 P. Will. 540, Partridge v. Par- 


 eridge, poſt 226, Purſe v. Snaplin, 1 Ai,. 414. in which 


Lord Hardwicke expreſſes his approbation of this cafe. Ave-= 
hn v. Ward, 1 Veſ. 424, Drinkwater v. Falconer, 2 Veſ. 623. 
Sleach v. Torrington, 2 Veſ. 560. Hambling v. Liſter, Ambl. 
Rep. 401. Aßburner v. Mlacguier, 2 Bro. Cha. Rep. 108, 
which recogniſes the material authorities upon this ſubject. 
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153 4 hs Term. 5. Mich. 1735- 


| by his faid father to the defendant Katharine Rooke, 
in the penalty of 2000/7. to pay her (whom he had 
formerly kept as his miſtreſs) the yearly ſum of 80], 
I The defendant inſited by her anſwer, that the bond 
| | was good ; that ſhe being a woman of virtue, and 
intitled to ſome fortune. was prevailed upon, by 
large promiſes, to live with the ſai Jeremiah Cray; 
whereby ſhe greatly diſobliged all her friends; and 
1 that ſhe and Jeremia (ray, <ohabited: from January 
1728, to 4 % 731, when ihe ſaid Cray, for making 
ſome proviſion for her child (then about two years 
(154) old) executed this bond, without any fraud or im- 
poſition, whereby he ba himſelf and his heirs in 
the penalty of 2000 J. for the payment of a yearly 
annuity of 30. fer aun. for her maintenance, and 
| that of her child; the ſaid Jeremiah Cray being then 
abour marrying (which he afterwards did) the plain- 
tiff's mother. x 


The maſter of the Rolls had decreed the annuity, 
ſecured by the bond, to be paid after all other cre- 
ditors, whether by bond or ſimple contract, this 
being a voluntary bond; and that in that courſe of 
payment, a fund ſnhould be ſet apart out of the per- 
ſonal eſtate; but had given no direction whether 
the real eſtate ſhould be chargeable with this an- 
nuity, in Caſe of a defect of the perſonal aſſets. 


Wheiefore the defendant Rooke appealed, and it 
was inſiſted for her, Firſt, That this bond was not 


the defendant Rooke appeared to be a virtuous 
young gentlewoman, before vnhappily ſeduced by 
Mr. Cray ; that this was premium pudoris, &c. and 
conſiderations may ariſe as well by ſuffering loſs and 
| damage at the inftance of another, as by giving 
| money, &c. And that in Harris and Marchioneſs 
of Annandale,(n) decreed June 25, 1727. and affirmed 


(n) Vide 2 P. Mill. 433, S. C. 5 ; | 


to be conſidered as a mere voluntary bond: that 


bs Curia Cancellaria. 


4 in the Houſe of Lordi, (o) March 19, 1728. a like bond 


was fo be paid 1n a courſe of adminiſtration, and not 
_ poſtponed, &c. And in Ord and Blackett, decreed 
by Lord Macclesfield, it appearing that Sir William 


 Blackett had ſeduced the plaintiff, a young lady of 


1coco/. fortune, and ſettled upon her 3oo/. per 
ann. annuity, by a deed, which was not an effectual 
conveyance, ſo that ſhe could not recover at law. 
This Court interpoſed, and decreed againſt the 


heirs at law of Sir MHilliam Blackett. So in the caſe 


in the Excheguer, cited in Harris and Lady Annan- 
dale, in Eq. abr. 87. where a man granted an an- 
nuity to a woman of 30 J. per ann. out of lands he 


had no title to: the Court decreed him to make a 
good grant, Sc. And therefore the Court would 


not conſider the grantees as MEET volunteers. 


It was alſo inſiſted, hs if the bond was to be 
confidered as voluntary, and to be poſtponed to 
creditors by ſimple contract; yet as it affected the 
real eſtate, and no pretence to ſet it aſide for fraud, 
the bill, o far as it ſought on behalf of the plain- 
tiff the ir at law, to ſet the bond aſide, ought to 


have been diſmiſſed, and the plaintiff left to her i 


remedy at law againſt the real eſtate, or ſome pro- 


viſion made by the decree for the defendant Kooke 


to have fatisfaCtion out of the real eſtate, Sc. 


Mr. Attorney General for the plaintiffs. This at 
| beſt is to be conſidered as a voluntary bond. There 


is a difference where ſuch bonds, &c. are given 
before ſeducing, and where after, and this appears 
to be long after; and it would be ſtrange to put 
ſuch bonds, &c. upon a better foot than bonds and 


ſecurities given after marriage, which are 9 4 


dcemed volunrary, | Oc. 


a 5 a — — 


(0) 3 Be. P. E 44. 8. C. 
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(156) 


De Term. S. Mich. 1735. 


As to the caſe of Ord and Blackett, and the other 
caſes in the Court of Exchequer, they are founded 
upon this; that though a bond or conveyance be at 
firſt voluntary, yet if the party who gives it does 
afterwards by fraud deſtroy or endeavour to defeat 
it, equity will relieve againſt the act of the party 
himſelf, And ſo was the caſe of Pitt and Pitt at 


the Rolls; where it appearing that the late Gover- 


nor Pitt, had granted the younger ſon (the plain- 
tiff) an annuity of 300. per ann. in order to qua- 
liſy him for member of parliament, and afterwards 
got the deed and burnt it; it was decreed againſt 
the eldeſt ſon, the heir at law, to make it good. 


Lord Chancellor. No relief in equity can be had 
againſt this bond. Here is no pretence of fraud, 
and therefore no reaſon to relieve againſt it. It is 
indeed a voluntary bond, being given after actual 
cohabitation, and cannot be in a more favourable 
condition than a ſettlement made after marriage, 
which is looked upon as voluntary; although the 
obligation of nature is as ſtrong upon a man to pro- 
vide for his children after marriage, as before it. 


If then it be once ſettled to be good, the next 
queſtion is, In what degree it ſhall be paid? And 


as to that, I think, that according to the Lord 


Harcourt's opinion, the reſolution in Jones and Pow- 


ell's caſe, February 23, 1712. (and Abr. Eg. Ca. 
84.) all creditors, whether by bond or ſimple con- 


tract, ſhall be preferred; but that this bond ſhall - 
be paid before legacies : for, the bond, although it 


be voluntary, transfers a right in the life-time of 
the obligor ; but legacies ariſe only from the will, 
which takes effe& only from the teſtator's death ; 


and therefore ought to be poſtponed to a right 


created in the teſtator's life-time: the caſe of Fair- 
beard and Powers, (p) 2 Vern. 202. proves this ex- 
| 3 Ptreſsly; 


99 3 


(vp) In which caſe it was held, that a voluntaty judgment 


given by a freeman of London, payable three months after his 


death, | 


In Curia Cuncellariæ. 


preſsly; and that the Lord Harcourt's opinion in 


pood and Powell's caſe, or in Jones and Powell's 


caſe, was grounded upon precedent authorities. 


The next conſideration is, how far it ſhall affect 
the real eſtate in caſe of a deficiency of the perſonal 
aſſerts? Now although it be a voluntary bond, and 
poſtponed in point of payment even to ſimple con- 


tract creditors; yet it muſt not be in a worſe con- 
dition than they are, its being voluntary giving the 
heir no right to ſet it aſide: for, as the anceſtar 


might have granted away the eſtate intirely from 


his heir, ſo, when he thinks proper to charge him- 
ſelf and his heirs, the heir ſhall be bound in reſpect 
of the aſſets deſcended upon him from his anceſtor : 
and as the whole is now before me, I muſt give my 
opinion upon it; ſince the leaving the defendant to 
ſue the bond at law, where ſhe can recover but the 


penalty, and where the parol muſt demur until the- 


heir (who is now but three years old) comes to his 
full age, would be delaying her much too long; 
and ſince even after advantage taken of the infancy 
at law, and the penalty recovered againſt the heir, 
he might reſort again to this Court to have the 
whole thing reconſidered; which. is now as pro-; 
par for the judgment of the Court as it would be (157) 
then. „ | | | | 


And fo decreed, that if the perſonal eſtate fall 


ſhort, upon payment of the arrears, and growing 
payments by the plaintiff, and upon his ſecuring 


the annuity out of a ſufficient part when he comes 
of age, the defendant Rooke be reſtrained from pro- 


ceeding upon this bond at law. (7) 


death, was to be poſtponed to debts by ſimple contract, 


and to the widow's cuſtomary part, but would bind the 


freeman's legatory par. 


; (9) Vide FL Haley v. Norton, I Dern, 48 3. Ba 3 = Mo 1 ; 
ning, 2 Vern, 242. Mathew y. Honbury, 2 Vern. 187. 
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Caſe 33. 


A teſtator”s 
ſetting out 
() in his will 


to give and 


diſpoſe of his 


worldly eſtate 


is a ſtrong 


proof that he 
intends to diſ- 
poſe of the in- 
heritance of 


his lands, 


when there 


are ſuilicient 
- words in the 


following 


| P 2rts of the 


will for that 


pur poſe; the 


words ee at 


ſuch a place, 


or in ſuch a 
place, may 
carry a fee. 


The whole 


complexion 


of a will 


ought to be 
conſidered. 


Sbpicer v. Hayward, Prec. in Chanc. 114. 


\ 


De Term. S. Mich. 1535. 


Tbbetſon verſus Peckwith. 


THOMAS Beckwith made his will 3 in the words 
following, viz. ** As touching my worldly 
ec eftate, wherewith it hath pleaſed God to bleſs 
ce me, I give, deviſe and diſpoſe of the ame, in 
e the manner following; Imprimis, I give m 
« eſtate, which I lately purchaſed of Jon Adamſon, 
© to pay and diſcharge all my debts. Item, I give 
c and bequeath unto my loving ſiſter Mary Bact. 
« with, all my eſtate at Helmehbouſe in Hither Dale 
& Leofing at Crew, and all my eſtate at Cubeck, 
« paying and diſcharging all legacies before charged 
c by my father's will. Item, I give unto my loving 


„ mother all my eſtatèe at Northwith Cloſe, North 


& Cloſes, and my farm held at Roomer, with all my 
„ goods and chattels as they now ſtand, for her 
«« natural life, and to my nephew Thomas Dodſon 
* after her death, if he will but change his name to 
&« Beckwith ; if he docs not, I give him only 201. 
ce to be paid him for his life out of Northwith Cloſe, 
% North Cloſe, and the farm held at Roomer; which 
* I give her upon my nephew's refuſing tO change 
«his name, to her and her heirs for ever.“ 


Mr. Solicitor General and Mr. Fanal le argued, 
that this was a fee imple in 25 Vana Dodjon, the 


——_— 


Carte v. Periam, 
2 Atk. 333. Prięſi v. Parrot, 2 Veſ. 161. aller v. Per- 
kins, 3 Burr. 1568, 1 Black. = 517. . Lady Cox's 
caſe, 3 P. Will. 340. Hill v. Spencer, Ambl. Rep. 641. 


(r) Sed vide Denn leſſee of Gaſkin v. Gaſtin, Cowp. 657, 
where, though the teſtator's intent appeared to be to give 
the whole intereſt in the eſtate deviſed by him, and had given 
a difinheriting legacy to his heir at 1, v, the Court faid they 
could not connect the prefatory with the deviſing clauſe. So 
Right v. Sidebotham, Dougl. 759%, where no an is laid upon 
the introductory clauſe of the will. 


I teſtator's 


In Curia Cuncellaria. 


' teſtator's intent being to diſpoſe of his whole eſtate; 
and there ſuch conſtruction ſhouid prevail as ſhould 
make the whole to paſs. That as this was his in- 
tent, ſo had he uſed words ſufficient to carry the 
whole; three things only being neceſſary in wills 
to make the deviſe good, viz. The perſon de- 
ſcribed who is to take, the thing which is to be 
taken, and the intereſt which the party is to have 
im it; all which concur here: the words being ſuffi- 
cient to deſcribe the perſon, the thing, and the 
intereſt which the party is to have in that thing. 


In wills the word este (s) carries the whole intereſt 


the party hath; as was held in Wiſſon and Robinſon's 
caſe, 2 Lev. 91. where the opinion of the whole 
Court was, that the words tenant-right eftate were 


ſufficient to pals the fee; although, as that caſe is 


reported, 1 Mod. 100. it ſeems to be the opinion 
but of two judges, So in Norton and Lad's caſe, 


1 Lutw. 755. the words whole remainder were held 


to carry a fee, although one would think they would 
carry but an eſtate for life: but becauſe the intent 
was manifeſt that a fee ſhould paſs by theſe words, 
it was held ſo accordingly, That the objection of 
a precedent eſtate being given (viz. to the mother) 
by the word tate, was idle: for, that as it was re- 


ſtrained to be but for life; and had the word inbe- 


ritance been uſed inſtead of the word ate, with 
ſuch a reſtriction, it would have paſſed but an eſtate 


for life. That the other parts of the will made his 


intent to paſs a fee ſimple quite plain; as the provi- 
ſion that he ſhould take the teſtator's naine, and the 
limitation over to another, and her heirs for ever, 
upon his refuſal to rake the name, is a plain proof 
that he intended him a fee fimple, not to be di- 


veſted out of him, but upon his refuſing to take the 
_ teſtacor's name. And might well be compared to 


— — 


— g 2 — 
— 


(5) Right v. Sidebotham, Dougl. 764, vid. aiſo the ſigni- 
fication of the word gate, in Co. Lit. 345. fee. 649. 


P | "| Dots 4. 


(138 ) 


1538 


(159) 


De Term. S. Mich. 1735. 


Beachcroft (t) ) and Beachcroft's caſe, 2 Vern. 690. 
where the words worldly eſtate were wo ro pals a 


fee. Barry verſus Engworth, Abr. Eq. Ca. 178. 


and Holden and Barker, June 11, 1706. Deviſe of 


all his eſtate in Meunt Street, * to > paſs an 
eſtate in fee. | 
Mr. lerne General and M r. Verney inſiſted on 

the other ſide, that Thomas Dodſon took but an 
eſtate for life; it being a known fule, that an heir 
was never to be diſinherited but by expreſs words, 
or by neceſſary implication; and there could be no 
neceſſary implication where the words were capable 
of being taken in two ſenſes; as they are in the 

preſent caſe, where it is natural to take the words 


in that ſenſe, which is uſed by people in common 


parlance, rather than in the ſtrict legal ſenſe. This 
will was drawn by the teſtator himſelf, who appears 
not to have been very knowing in the legal ſignifi- 


cation of the words. Now the word ate does, in 


common ſpeech, imply only the perſonal poſſeſſion; 
as when it is faid, that a man has an eſtate, by that 
18 meant land, houſes, Sc. 


The clauſe of his changing his name, is rather a 
proof that he intended him but an eſtate for life; 
for, it is uſual in all ſuch clauſes to provide that not 


(t) 4. begins his will with diſpoſing of all his worldly 
eſtate; and then wills that all his debts be firſt paid, and 
gives his wife a moiety of what is left after his debts paid: 
the queſtion was, Whether a moiety of the rea] eſtate after 


debts paid, paſſed to the wife, or only half of the perſonal 
eſtate : per cur. my worldly eſtate compriſes as well real, 


as perſonal: his wordly eſtate compriſes all he has in the 
world. Without doubt thoſe words ſubjected his real eſtate 
to the payment of his debts, and conſequently a deviſe of a 


_ moiety of what is left, after debts paid, muſt compriſe all 


that was liable to the debts; and therefore, decreed a 


moiety of the ſurplus of the real and perional eſtate to the 


Wite. 


3 „„ only 


In Curia Cancellarie. 


vnly the firſt taker, but likewiſe every heir ſhall 
take the teſtator's name ; and that upon any of their 
defaults the eſtate ſhall go over: but here is no 


| proviſion for the heir of Thomas taking the teſtator's 


name; which looks as if he intended 7homas's eſtate 
to determine with his life. A gift of one's inheri- 
tance for life will give to the deviſee but an eſtate 


for life; becauſe the word inberitance being re- 


ſrained to the term of a life, can mean only a de- 


ſcription, and not the continuance of the thing 
given; and where after ſuch limitation the remain- 


der is given over to another, the remainder-man 
tak es a ſee; becauſe the word inheritance, where not 
reſtrained by others, can mean only a fee, which 
the word efate does not; and therefore very diffe- 

rent from the preſent caſe. His intent appears far- 


ther from difference of his expreſſion in this clauſe; 


and in that whereby, upon failure of taking his 
name, he limits it by expreſs words, 7o her and ber 
heirs : which diverſity of expreſſion proves a diffe- 
rence of intention in him. Ipderd in ſome caſes 
the deviſee may have a fee fmple, not from the 


words, but from the purpoſes for which he takes, 


which require a continuance of the eſtate; as in this 


very will, the clauſe whereby he deviſes ſeveral 


lands to his ſiſter, paying his legacies, gives her a 
fee: but in the deviſe to Themas tliere is no part1- 


cular purpoſe to make that conſtruction requiſite ; 


nor is there any other clauſe in all the will which has 


a deviſe over but this one. Milſon verſus Robinſon's 


caſe, 2 Lev. 91. is ſcarcely intelligible as the caſe 


is there ſtated ; the misfortune of moſt of the mo- 


dern books being, that they run to the argument 
and reſolution before they have well ſtated the 
caſe, leaving us often to judge of the caſe by the 
arguments: beſides the words tenant right, which 


were uſed in that caſe, are of a particular ſignifica- 
tion. Buradet verſus Burdet, in 1732, is within the 


rule of paſſing a fee, becauſe of the deviſe for pay- 
ment of debts. In Norton's and Lada”s caſe, 1 Lutw. 
755 the words whole remainder, which were there 
5 | P 2 uicd, 


— 
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De Term. §. Mich. 1 735: 


uſed, ouſted anv notion of an eſtate for life only. 

And in Beachcroft and Beachcroft's caſe (2 Vern. 690.) 
there being a precedent charge upon the inheritance 
for pay ment of his debts, the deviſe of the moiety 
of what was left muſt neceſſarily carry the inheri- 


tance. The diſtinction taken in Barry and Eag— 


worth's caſe, Ar. Eq. Ca. 178. between a deviſe 
of all his eſtate in ſuch a place, and at ſuch a place, 
which latter (ſays the book) will carry but an eſtate 
for life, is ati expreſs authority for the defendant, 

that but an eſtate for life paſſes by this will; the 
words here being the ſame as if he had put in the 
word at. (Sed per Lord Chancellor, I remember that 
caſe very well, and no ſuch diſtinction was made in 
it as is pretended by the book). And another ſtrong 
anthority for the defendant is Wilkinſon's and Mer- 


+yland's caſe, Cro. Car. 447. 449. and 1 No. Abr. 


834, held but an eſtate for life. 
Lord 1 Tbe gueti turns entirely 


upon the conſtruction of the words of the will, 


what intereſt was intended to Thomas Dodſon, whe- 
ther an eſtate for life, or in fee? In order to come 
at the teſtator's intent, the whole complexion of the 
will has been very properly taken into conſideration 
on both ſides; and ir has been ſaid, that the firſt 


words, worldly eftate, were uſed only to ſhew, that 


what he was then doing was animo leſtanudi; but not 
intended by him to reach to the whole of his eflate. 
As to that | am of opinion, that theſe words prove . 
him to have had his whole eſtate in his view at that 
time. Indeed he might have made but a partial diſ- 
poſition ; but if the will be general, and that taking 
his words in one ſenſe will make the will to be a 


complete diſpoſition of the whole, whereas the 
taking them in another will create a chaſm ; they 
hall be taken in that ſenſe which is moſt likely to 


be agreeable to his intent of diſpoſing of his whole 
eſtate. If therefore Themas takes an eſtate in fee, 


the will will be perfect, and take in the whole: 


whereas, if he takes but an eſtate for life, one 
5 moiery 


In Curia Cancellariz, 161 


moiety will, after his death, deſcend upon him as 
heir at law, and the other molety to the other co- 
heirs. The clauſe whereby the eſtates are deviſed 
 _ over to his mother and her heirs, in caſe Thomas 
ſhould refuſe to take his name, hath been argued as 
a proof of his intending him but an eſtate for life; 
but that depends upon the conſtruction of the word 
eftate, which will be clear from the ſenſe he hath 
taken it in through all the other parts of this will, 
whenſoever he hath uſed it, he has meant thereby \ 
to pals the inheritance, 8 8 


* 


It hath been aid indeed, that in thoſe clauſes the 
fee doth not paſs from the force of the words, but 
from the nature of the purpoſes, viz. that of pay- 

ing debts, Sc. but ſtill the words are an argument 
that he intended to paſs the inheritance, though not 
the whole argument. It has been ſaid likewiſe, 
that the word paying does not of itſelf impart a fee; 
but ſtill, in what fenſe hath he uſed the words wy 
eſlate? to paſs the inheritance. As for example; 
the word is left out in the clauſe now in queſtion ; _ 
which is a vers material and a very operative word: 
but yet none will pretend that this clauſe ſhould be 
expunged by reaſon of the omiſſion of that ſingle 
word. Then the next words are, all my {eftate, 
Northwith Cloſe, North Cloſe, &c. without either in 
or and; which is likewiſe very imperfect: ſo that it 
mult return to the words, all my eftate to my mother 
For life, and to my nephew Thomas Dodſon after ber 
death, Now although the word efate may, in com- 
mon ſpeech, not mean an inhericance; yet it is 
clear he has meant it ſo here: and then taking it 
in that proper legal ſenſe it will be a complete diſ- 
poſition of the whole: whereas, taking it to carry (162) 
but an eſtate for life, there will be a chaſm, an in- 
complete diſpoſition ; ſince half muſt deſcend to 
this very Thomas, and the other half to the other 
coheirs, as hath been before obſerved. In the coun- 
teſs of Bridgwater and Duke of Bolton's caſe, 1 Salk. 
236, Abr. Eq. Ca. 178. the deviſe of all his real 
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De Term. S. Mich. 1735. 


eſtate in or at (I do not rightly remember which) 
ſuch a place, was held to paſs a fee. And I do not 
think there is any difference between the words as. 
or in; they, in my opinion, mean the ſame thing: 
the caſe of Wilſon verius Robinſon, 2 Lev. 91. and 
of Burdet verſus Burdet, in 1732, are very ſtrong 
authorities for the plaintiff; in the firſt of which the 
fee was held to pals by the words tenant-right eftate; 
and the latter was a deviſe of his particular eſtates 
at ſuch and ſuch a place; which was held likewiſe 
to paſs the inheritance. Nor did the proviſion in 
the end of that caſe, for payment of his debts, in- 
Nuence the conſtruction ; but it was decreed tipon 
the force of the firſt words. The ſame reſolution 
was in that of Barry and Edgworth, Abr. Eg. Ca. 
178. () All which are ſo many expreſs authorities 
that the word ate carries a fee: nor hath any caſe 
been cited to warrant the altering the known legal 
fignification of it. An objection indeed hath been 
made from the nature of the limitation; and it hath 
been ſaid, that although the word ute might in 
other caſes carry a fee, yet it could not do ſo here, 
becauſe applied, ip the firſt inſtance, to an tate 
for life only ; and therefore was intended but as a 
deſcription of the thing intended to paſs : but that 
objection hath no weight in it; for, although he 
| gave it particularly to his mother in the firſt place, 
i 51 yet the deviſe to his nephew is in general words; 
| and I cannot ſee that the limitation for life, in the 
firſt inſtance, where the ſecond limitation is gene- 
ral, can make any difference. Another objection 
has been mace, that had he intended him an eſtate 
of inheritance, he would have given it him in the 
ſame words as he has limited it over upon his de- 
fault of his taking his name: but this wording is ſa 
i „incorrect, that I think no great ſtreſs can be laid 
{ (163) upon it. What weighs with me, is the intent 


(u) 2 P. Will. 524. S. C. | 


In Curia Cancellarie, 


plainly appearing to paſs the inheritance; as is ma- 
nifeſt from the other clauſes of the will. Indeed as 
to the other lands, wherein the teſtator had not a 
fee, the words my eſtate paſs only ſuch an intereſt as 
the teſtator had; if a fee, then a fee; if but'a chat- 
tel, then that only; the operation of the words 
being according to the eſtate the teſtator hath in 
what he deviſes. 


And ſo decreed (x) an eſtate in fee to Thomas the 
nephew. ( oy | 


* 


2 


— D a * wy * 2 2 


(x) Note, the Maſter of the Rolls held that Thomas the 


nephew took only an eſtate for life; but Lord Talbot varied 


the decree at the Rolls, and was of opinion Thomas had a 
ſee. - Reg. Lib. A. 1735. fol. 229, a 

(y) Lice Bridgewater v. Duke of Bolton, 1 Salk. 236. Murry 
v. Loſe, 2 Vern. 564. Prec. in Chanc. 264. S. C. Cheſter 
v. Painter, 2 P. Will. 336. Barry v. Edgewarth. 2 P. I! 
523. Tanner v. Morſe, poſt 284. Goodwin v. Goodwin, 
1 Veſ. 220. Tufnell v. Page, 2 Att. 37. Ridaut v. Pain, 
3 Aik, 486. Roe v. Blackett, Cowp. 235. Hogan v. Fack- 
v. Gaſtin, Crwp. 687. Frogmorton v. Mrigbt, 2 Black. 
Rep. 889. Stiles v. Mulſord, 2 Black. Rep. 938. Guad- 


right 5. Allen, 2 Black. Rep. 1041. Fight and Sideboi ham, | 


Daugl. 789. Maree v. Tall, Ambl. 181. Ho dfaſi v. 
Martin, 1 Term Rep. 411. Hielcher v. Smiton, 2 Term 
V 


fen, Cowp. 299. Loveacres v. Blight, Cowp. 382. Gaſcin 5 


163 
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DE 
Term. S. Hillarii 
9 Gco. II. 


In Cux IA CANTCELLARIX. 


— — a — 


Sir Jebn Robinſon ver ſus Compns. (z) 
Caſe 34. 
7 February. OBERT Sheffield being ſeiſed of a real eſtate, 
4 ele and poſſeſſed likewiſe of a confiderable perſo- 
jand to B. 34 eſtate, by will deviſed all his lands unto the de- 
and his heirs, fendant and his heirs, to the uſe of the de- 
to the uſe of fendant and his heirs, in truſt for payment of his 
008 pug debts, and afterwards in truſt for his grand- daugh- 
truſt to pay ter Mary (the plaintiffs late wife) and the heirs of 
debts, and her body, remainder to the defendant Comyns and 
afterwards his right heirs, upon condition that he ſhould marry 
11 tault of the teſtator's grand- daughter; and gave him like- 
ma beer C. wile his perſonal eſtate in truſt for Mary until ſhe. 
(late wife of ſhould attain her age of twenty-one, and made the 
the plaintiff) defendant his executor, and died ſoon after. The 
and the hers qofendant brought a bill for perpetuating of teſti- 
of yer Fs mony of the witneſſes to the will; and in his bill, 
remain er to 


B. in fee, rebiting the clauſe 1 in Robert Sheffield O will, declared : 


upon condi- 0 | 
tion that he marry C. and gase bim his perſonal chate ! in truſt for C. until ſhe 
attain full age; and made B. executor, and died. C. refuſed to marry B. and 
marries the plaintiff; and at full age ſhe and her huſband ſuffer a recovery of 
the premiſſes. Tae condition of the deviſe in fee to B. is diſpenſed with by the 
lady's refuſal ; but then that remaindei is well barred by the recovery, without 
a fine, though the bargain and ſale, whereby the tenant to Os: was made, 
were not inrolled till after the ery was com pleted. | 


8 — ——., 
— — 
92 


(z) 1 Ak. 473. 9, C. „ 
bimfelf 


In Curia Cancellariæ. 

himſelf ready and willing to marry the young lady 
but ſhe, by her anſwer, ſet forth her abſolute aver- 
ſion to the match, and utterly refuſed to have him; 


and ſoon after marrying the plaintiff, ſhe and her 


5 huſband (after ſhe had attained her age of twenty- 


one) made a bargain and ſale to J. S. in order to the 


ſuffering a common recovery; wherein her huſband 
and ſhe were vouched, and the uſes thereof were to 
the iſſue of the marriage, remainder to her own 


right heirs; the lady died, leaving iſſue by the 
plaintiff two children; who ſet forth their right 


under the deed and marriage ſettlement, and in- 
ſiſted upon the defendant's remainder being barred 
by recovery. e 

This bill was brought againſt the defendant to 
have a conveyance according to the uſes declared in 
the recoer rr. 


Lord Chancellor. The firſt queſtion is, what fort 


of eſtate the remainder in 7obn Comyns is? Whe- 
ther it be a truſt, or a legal eſtate? It is obſerv- 
able, that the whole eſtate is given to the defen- 
dant and his heirs, to the uſe of him and his heirs; 
which is a complete diſpoſition of the whole legal 


| eſtate; and being in caſe of a will, would be ſo of 


the equitable intereſt likewiſe, unleſs the teſtator's 
Intent appears to the contrary, as in this caſe it ma- 
nifeſtly does; for, it is given in truſt for payment 
of his debts, Sc. and ſo far is a limitation of an 
equitable eſtare, the remainder of which (had the 
teſtator gone no farther) would, after the purpoſes 
ſerved, return to the heir at law; as was determined 


upon Serjeant Maynard's will. But then there 


comes a remainder to the defendant and his right 
| heirs, Sc. It is true that the word remainder (pro- 


perly ſpeaking) ſignifies only a continuance of the 


| ſame kind of eſtate as is before limited, which here 
was only a truſt eſtate: for, when the whole legal 
eſtate is diſpoſed of, and part of the equitable in- 
tereſt likewiſe, there the remainder muſt be an 

e 3 equi- 
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De Term. S. Hill. 1735. 


equitable la - In this caſe indeed it is not 
an abſolute one, but conditional; which, when the 


condition is performed, will veſt the eſtate in him; 

and if the condition be not performed, it will then 
deſcend to the heir: the teſtator therefore has con- 
fidered it as an equitable intereſt. And yet it is 
likewiſe true, that this equitable intereſt, ben 
veſted in the ſame perſon with the legal one, muſt, 


as to ſome N be conſidered as a legal in- 
tereſt. 


The next queſtion is, whether the condicien an- 


precedent or ſubſequent? And as to this, I am 


nexed to the defendant's remainder be a condition 


inclined to think it is a condition ſubſequent. 


There are no technical words to diſtinguiſh condi- 
tions precedent and ſubſequent ; but the ſame words 
may indifferently make either «crording, to the in- 
tent of the perſon who creates it. In this caſe the 


remainder likewiſe, it was the teſtator's intent to 
have it veſt immediately in the defendant? The 


limitation is immediate, although the condition 
upon which it depends is ſubſequent. Whether the 


defendant hath broke the condition or not hath not 


precedent limitation was an eſtate tail in poſſeſſion; 
and therefore why ſhall we not ſay, that as to this 


been proved; but from his anſwer, and ſome other 


things that have appeared in the cauſe, I am in- 
clined to think it now diſpenſed with; partly by 


the Lady Robinſon's death, and partly by her decla- 


ration in her anſwer to che former bill, that ſhe 


would not marry him; and therefore the defen- 


dant's intereſt is now become abſolute. 


Another queſtion has been made, wherher the 


Intereſt of the Lady Robiuſon and her huſband was 


barrable by a recovery? and if it was, whether it 


was well barred by this recovery without a fine? 


\ 


It has been ſaid; that a legal and an equitable in- 


tereſt cannot be incorporated together; but that 


objection cannot affect this. caſe : :- for, though he 
| legal 


. 


that ſhe and her huſband had a power to bar it. 
Whether it hath been done in this caſe is next to be 
conſidered. (a) =. 


In Curia Cancellariz. 


| legal and equitable eſtates cannot be incorporated, 


vet the teſtator hath not limited an equitable eſtate, 
and then the legal eſtate, but hath at firſt given the 
whole fee. It happens indeed that the laſt part of 


the equitable intereſt may be conſidered as merged 


by coming to one and the ſame perſon, who had 
the whole legal eftate in him; but it would be 


hard, that by coming to the defendant, although 
not abſolutely (for the heir might, upon the condi- 
tion broken, have taken the equitable intereſt out 
of him) it would be hard, I ſay, that this ſhould 
prevent their jncarporation : I therefore think it an 
equitable eſtate in the defendant, as well as that 


which was in the Lady Robinſon, and conſequently 


It hath been n a feme tenant in tail and 
her huſband (4) cannot 


make a tenant to the precipe 
WERE without 


(%) Vide North v. Champernon, 2 Cha. Cof. 63, 78. 1 Vern. 


13. S. C. Beverley v. Beverley, 2 Vern. 131. Boteler v. 


Alington, 1 Bro. Cha. Rep. 73. Sale v. Thornton, Ambl. 


Rep. 549. Cruiſe upon Fines and Recoveries, 241. 


common recovery, without the wife's joining him in a fine, 


it now ſeems to be a ſettled point that he can. Mr. Cruiſe, 


in his Eſſay upon Fines ai Recoveries, p. 52, ſuggeſts that 


Talbot's words to have been theſe: If I ſhould lay it down 
be as a rule, that where the wife is entitled to an eſtate tail 


in poſſeſſion, her huſband and ſhe could not make a te- 
 * nant to the præcipe, for docking of the intail without a 
fine, becauſe the law is ſuppoſed to appoint no other 
© method, by which a woman under coverture can convey 


K her freehold but by fine, I ſhould ſhake many of the com- 


mon 


166 


(167) 


Equitable 


eſtates bar- 


rable by re- 


coveries as 


well as legal. 


(5 Whatever doubts may have been formerly entertained 
whether a huſband ſeiſed jure uxoris could make a tenant to 
the præcipe of his wife's land, for the purpoſe of ſuffering a 


this doubt probably aroſe from an inaccurate ſtatement in the 
report of Lord Talbai's argument upon that occaſion, and 
fates, from the authority of the late Mr. Booth, Lord 
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| without a fine: but whatever may be the caſe where : 


a huſband is merely ſeiſed in right of his wife is not 


_ neceſſary for me to determine; becauſe in this caſe 


Sir Jobn Robinſon did, by his intermarriage, become | 


' Intitled to an eſtate by curteſy ; and therefore he 


alone, without his wife's Joining, might have made 


a good tenant to the precipe. It has been alſo ob. 


jected, that the bargain and ſale, whereby the te- 
nant to the precipe was made, was not inrolled until 
the recovery completed : as to that, 1f the Lord 
Flobart's opinion, as cited ſome Goldbolt's reports, 


had been law, from judicial authority would cer- 
tainly have followed it. If there be no inrolment, 


then the bargain and ſale are void; but if there be 
an inrolment within ſix months, chen it is good by 
relation. (c) 


And ſo decreed for the plaintis (4) 


” as to this point of relation Hynde' s cafe, 4 Co. 
wy : 


— 
* 


— — 1 T 5 — 


© mon recoveries of the kingdom; for whatever may have 
<< been the practice of ſome over-cautious conveyancers, yet 
« J believe it hath often been held, that the huſband alone 
may by deed only, and without any fine levied by the 
„ wife, convey a ſufficient freehold to the grantee to make 


him tenant to the pracipe.” Mr. Butler, in a note on the 


firſt Inſtitute, obſerves that Mr. Booth's ſtatement of Lord 
Talbot's argument is confirmed by a manuſcript report of 
the caſe of Robinſon v. Camyns in his poſſeſſion.“ Vid. alſo 


| Relle's Abr. title Recovery, (a) pl. 4. Pig. Treatiſe of Com. 


Rec. 72. whereby it is laid down chat a huſband, ſeiſed 
jointly with his wife, whether by moieties or entireties, or 
ſeiſed only in right of his wife, may create an eſtate of free- 


hold during the e and , make a good tenant 


to the præcipe. | 
(c) For although the freehold does paſs not from the ber⸗ 


N gainor until inrolment, yet as ſoon as that is done, the freehold 


is conſidered as having paſſed from the bargainor at the time 
when the bargain and ſale was executed by relation. Cruie ie 
upon Com, Rec. 88. | 


(4) The ores queſtion in this caſe forms to lan. 
N oe. 


it Curia Cancellatia: 168 


Adems verſus Cole. 7. Cal an; 

„„ | EE or re a 8 March. 
ON Locher, upon his marriage with Elizabeth 
5 : | 12 The huſband 
IJ Hody, gave a bond to two truſtees, reciting, 
| V 8 pon mar- 

that whereas by the ſaid marriage he the ſaid Lock- riage (in 
Ver ſhould be greatly preferred in riches and ſubſtance contidera- 
to the value of about 500 J. and had agreed to pay tion of his 
her the yearly ſum of 10/7. to her ſole and ſeparate _ 
_ uſe, as well during the coverture as being ſole, puted at 
without any control from her intended huſband ; 5004.) 2. 
| = EE | | grees to 
yearly payments to her ſeparate uſe, that ſhe may diſpoſe of 1001. by will in 
his life-time; that if ſhe ſurvive, he is to leave her 200“. apparel, plate, We, 
Part of her fortune was a bond of 200. The huſband dies, having made 
his will, and the plaintiff reſiduary legatee, but had not recovered the 290. 
due on the bond; then the wife dies: this bond ſhall go to the repreſentative 
of the huſband, he being a purchaſer of it by the ſettlement on her, | 


th. PY ——— 


* 
—— 


been, whether the remainder to the defendant myns was 
to be conſtrued as the remainder of a legal or of a traf? 
eſtate: for if it was a remainder of the legal eſtate, the re- 
covery ſuffered by the ceſſui gue truſt could not operate ſo as 
to bar the /egal remainder ; recoveries of that kind only 
operating on the fruſt eſtate whereof they are ſuffered, and 
tne equitable remainders expectant thereon, but do not 
affect the legal eſtate. The Court conſidered the legal eſtate 
and uſe as having been wholly diſpoſed of by the firſt part 
of the deviſe, and that no remainder could be in the de- 
fendant of that eſtate, which was clearly veſted in him: 
but that as part of the equitable intereſt was likewiſe given 
to him, the remainder in queſtion could be no other than 
an equitable remainder, which, if not diſpoſed in the 
manner it was, would neceſſarily have reſulted to the teſ- 
tator's heir at law. "The intent of the teſtator, viz. that 
the remainder ſhould be conſidered as an equitable one,” 
appeared manifeſt to the court, for he gave it on a condition, 
which would be entirely defeated, if the remainder of the 
Aal eſtate was held to veſt by force of the firſt deviſe, 


and 
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and likewiſe cle if ſhe ſhould die in his life-time, 


that it ſhould be lawful for her to diſpoſe, by will, 


of the ſum of 1007. and all her wearing apparel; 


watch, rings, and jewels; and that in caſe ſhe ſur- 


vived him, then he was to leave her the ſum of 200. 
and alt her wearing apparel, plate, jewels, houſhold 
goods, furniture, linen and woollen of all ſorts, 
which ſhe ſhall at her marriage be poſſeſſed of, to be 


at her ſole diſpoſal: and for the better ſecuring the 
premiſſes, the ſaid ohn Lockyer was upon requeſt 
to ſettle lands of the yearly value of 12]. No.] 


the condition of this obligation is, that if the ſaid 


Juobn Lockyer ſhould pay the ſaid ſum, and ſhould 


(469) 


(in caſe of his ſurviving her) permit her to make 


ſuck will; and if ſhe ſurvived him, would leave 


er the ſum of 2007. and all her wearing apparel, 
Sc. that ſhe ſhould be poſſeſſed of at the time of 


her marriage, | that then I obligation to be 
void. 


Part of the aid Blix abatÞs fortune conſiſted in 
a bond debt of 2007. given to her while ſole; then 


the marriage takes effect; and John Lockyer the 


huſband makes his will, and the plaintiff reſiduary 
legatee thereof, and dies, without ever recovering 
this bond debt of 200 J. then his wife dies. 


And the queſtion was, whether this bond debt 


(being a choſe in action, and never reduced into 
poſſeſſion by him) ſhould go to his repreſentative, or 


ro the repreſentative of the wife, who: ſurvived het 


A huſband. FS 


Mr. Solicitor General and Mr. Clivr . for the 
plaintiff, that although the huſhand hath by law no 
right to a choſe in action belonging to the wife, 


unleſs reduced into poſſeſſion by him during the 


coverture, according to 1 If. 35 1. b. yer that“ 
would not affect the preſent caſe, the huſband here 
being a purchaſer for a valuable conſideration of all 

| his 


In Curia Cuncellrie. 


| 1 wie's fortune. whether in ion or poſſeſſion, 
by force of the condition of his bond; and cited the 


eaſe of Meredith (e) verſus Wynne, 22 Eg. Ca. 70. 


pl. 15. although, as the Court obſerved, that caſe 


is quite different from this; for, there the huſband 
jurvived the wife. And Packer (F) and e 3 
caſe, Pre ecedents i in | Chan. 412. 


Mr. Faxzeterley invited: on the ocher hand fe 
defendant, that the huſband could not be conſidered 


Ass a purchaſer, the article reciting that he ſhould be 
greatly advanced to the value of goo/. and that if 
| The ſurvived he ſhould leave her 2007. beſides her 
wearing apparel: and ſhould the plaintiff's con- 
_ ſtruction prevail, then ſhe ſhould not have even ſo- 
much as was her own; and the huſhand would be 


a purchaſer, not with his own, but with her money : 


ſo that here is no conſideration moving from the 


huſband to the wife. And where-ever the Court 


takes an advantage from the wife, which the law 
gives her, it muſt be upon ſome advantage redound- 
ing to her from her huſband's eſtate, of which there 


was nothing here. Had there been any dowable 


eſtate, ſhe muſt have been indowed notwithſtanding 
this bond, and therefore no reaſon to bar her of this 
legal advantage ; according to the reſolution in 
: Liſter and Lifter's (2) caſe, 2 Vern. 68. 


— 


by” 1 Prec. in + Cline: 312, 8. Ci where the. wile" O portion; 
charged by will on certain lands, puriuant to a power in a 


ſettlement, was held to go to the adminiſtrator of the huſ- 
band, and not to the adminiſtrator of the wife, they being 


both dead: and the money not raiſed. 
(J) In which caſe the wife's fortune; though the huſband 


made no ſettlement upon her, was decreed to go to the cre- 
ditors and repreſentatives of the huſband, and not to the re- 


preſentatives of the wife. | 
(g) Where the wife's fortune which 1 among 


other things of choſes in action, and remained unaltered 
= ducing Her huſband 5 liſe ney were held upon his death 


not 


* 


Lord 
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Tord Chancellor. Moſt of the caſes where chaſes 
in action have been decreed to the huſband's repre- 


fentative (he dying in the life-time of the wife) have 
gone upon the reaſon of equality, there being a ſet- 
tlement made by the huſband on his wife, whereby 
he became a purchaſer of her fortune; and therefore 
on the one hand, as ſhe was to have the proviſion 
made by the ſerrlement, ſo on the other he ſhould 
have her whole portion. In this caſe indeed there 


is no ſettlement of any eſtate by the huſband upon 


his wife, only a proviſion, that in caſe ſhe ſhould 


ſurvive him, then he ſhould leave her 200 J. and her 


wearing apparel, Jewels, Sc. So that it hath been 
truly ſaid, that here is nothing moving from the 


huſband; ſince the whole that ſhe is to have will not 


amount to 500 J. Bur till is not this the agree- = 


ment of the parties? Had he reduced it into poſ- 


ſeſſion during the coverture, it had been his abſo- 
Tutely : nay, be might have releaſed it during the 
coverture. Indeed had there been no agreement, 
the law which gives her the chance of ſurvivorſhip 


muſt have taken place: but ſhe hath waived that 


chance by her expreſs agreement of having ſo much 


at all events; and his departure from that abſolute 


right which the law gave him over the whole, either 


by reducing into poſſeſſion this debt or by releaſing 


it, is of itſeif a ſufficient conſideration ; the conſe- 


quence of his not having this 200. would be, that 


| he ſhould be bound on the one ſide to leave her fo 


much if ſhe ſurvived him, and ſhe not bound at all. 
I think therefore that the huſband's repreſentative 18 


intitled to this 2001. 


And 0 decreed for the plaintiff (2) 


— 


_— 


not to be liable to bis Jebts. hut the benefit thereof to ſur- 
vive to her, notwithſtanding the huſband had before his 
marriage 9 a e upon the wife Adequate te to her 
portion. 
(hb) Upon tis principle which — the deciſion of 
this caſe; via. the * agreement of the parties,” it ſeems 
— — oy 


| Brad os 2 7 675. 


In Curia Caucellariæ. 


Fort verſus Fort and Blowffeld. 


FR ANCES Witherley being poſſeſſed of South- 


Sea ſtock and other ſtock, to the value of 2000/7. 
by will dated the 14th of December 1752. deviſed 


ſome annuities, and ſubject to thoſe annuities de- 


viſed all the reſidue of her perſonal eſtate to Bridget 
Fort (the plaintiff) by the name of Bridget Witherley 
(her maiden name) and made her executrix of her 


will, and died: the plaintiff being ſometime before 


the teltatrix s death (but unknown to her) married it being 
Soul hi- Sea 
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Cafe 36. 


J. doviits the 
re/rdnam of 
der perional 
eſtate, about 
20001. to 
B. by her 
maiden name 
(not knowing 
her to be mar- 
ried) moſt of 


Stork; her huſband agrees to ſettle it in two truſtees, in tra for huſband and 
wife; and they transfer it to the truſtees accordingly: there is a deed prepared, 


but not executed, as being objected to by the huiband as not in 


purſuance of 


the agreement; and by letter be gives directions to prepare another: before 


that is done he dies; his wife adminiſters; ſhe ſhall have this South-Sea Stock, 


Sc. in her own right, and not as adminiſtratrix to her huſband, 


4 


— 


| ey | : 5 ky ; : : 2 / | 
to be generally admitted by a variety of determinations that 
a ſettlement made before marriage, if made in conſideration 
of the wife's fortune, entitles the repreſentative of the huſ- 


band dying in his wife's life-time, to the whole of her cheſs 


in adlion; but if it is not made in conſideration of her for- 
tune, the ſurviving wife will be intitled to the ch9/es in ackion, 
the property of which has not been reduced by the huſband 
in his life=time; ſo if it is in conſideration of a particular 
part of her ſortune, ſuch of the wife's choſes in action, as are 
not comprized in that part, it has been ſaid, ſurvive to the 
wife, but that in all caſes where a huſband makes a ſettle- 


ment on his wile in conſideration of her fortune, the wife's 


portion, though conſiſting of cheſes in action, and though 
| there be no particular agreement for that purpoſe, ſhall be 
looked upon as intended for and purchaſed by him. Blors 


and Martin v. Lady Hereford, 2 Vern. 50 1. Cleland v. 
Cleland, Prec. in Chanc. 63. Packer v. Windham, ib. 412. 


band previous to the marriage, has not been adeguate to the 
wife's portion, the Court has notwithſtanding decreed the 


huſband to be entitled to her portion, 2 ts. 448.,in the 
caſe of Lannoy v. the Duke of gibs, Did. allo Gar/or;h v. 


. | = to 


= Co. Lit. 35. Hay. ed. note (1). And Lord Hardwicke is 
reported to ſay, that where the ſettlement made by the buſ- 


1714 


(17 


5 


) 
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to Mr. Fort, who thereupon agreed with the 1 
fendant Elomſteld to ſettle this 20001. and put it into 
the hands of two truſtees; one whereof to be no- 
minated by him, andthe other by his wife, in truſt 
for huſband and wife and the ſurvivor : the huſband 
and wife make a transfer of ſtock to the two de- 


fendants as truſtees nominated by them both. 


Blomfeld, the wife's truſtee, draws a declaration of 
truſt, and ſends it into Scotland to Fort and his wife, 
to be executed by them; whereby this ſtock was to 
be ſettled upon the huſband and wife for their lives, 
and for the life of the longeſt liver of them, then 


for the iſſue of the marriage; and if no iſſue, then 


for the wife, her executors and adminiſtrators : the 


| huſband refuſed to execute this declaration, appre- 


hending that his wife would thereby be impowered 


to diſpoſe of che ſtock during his life, in caſe they 


had no iſſue, and that ſhe died before him; but by 
letter directed to the defendant Blomſield, he deſired 


that the truſt ſhould be declared jointly for himſelf 
and his wife for their lives; and after their deceaſe, 
then to their childrer, then to the ſurvivor to take 
the whole: a declaration was accordingly drawn; 


but before it couid be tranſmitted to the nuſband he 
died inteſtate without iſſue, 


And now the queſtion was, whether the defend- 
ants ſhould be looked upon as truſtees for the wife 
as adminiſtratrix to the huſband ? (in which caſe the 
defendant Fort would be intitled to a moiety under 
the ſtatute of diſtributions, he being father to her 
huſband) or, whether they ſhould be truſtees for 


her in her own right ? 


Lord Chancellor, The teſtatrix has made the 
laintiff executrix of her will, and reſiduary legatee 


thereof, by her maiden name, not knowing her to 


be married at that time; and it would be hard there- 
fore to fay this 20004, did veit abſolutely in the 
huſband, notwithſtanding the caſe, 3 Lev. 40g. 


chat hach been cited; eſpecially i in the preſent caſe, 
2 | | where 


bn . Cancellarie. 


where ſhe is made executrix, and conſequently 
chargeable with debts. But without entring mi- 


nutely into the kind of right which the huſhand had 


to this ſtock, whatever it was, he had it ſingly 


through his wife, ſubje& to the ſeveral agreements 


made for ſettling this'ſtock ; and it was very reaſon- 


able that it ſhould be ſeftled, the huſband having 
made no ſettlement upon her. The firſt agreement 
between the huſband and Blomfield was, that it ſhould 
be · ſettled ſo, as if they had no iſſue, the ſurvivor of 
the huſband and wife ſhould take-the whole, and 
that it ſhould be put into the hands of two truſtees, 
to be nominated by the huſband and wife; who ac- 
cordingly make a transfer of the ſtock to the two 


defendants as their truſtees; then comes the decla- 


ration of truſt drawn by Blomfield, and therein a new 
ſcheme of turning his money into land, which was 


never thought of before, and the proviſo about the 


ſurvivorſhip not at all obſerved ; bur inſtead thereof 
it is expreſsly ſaid, that in caſe there be no iſſue of 


the marriage, it ſhall be to ſuch uſes as the wife ſhall 5 


direct: this declaration the huſband poſitively re- 
fuſes to execute, but by a letter to Blomſield, pro- 
poſes to have it ſettled according to the agreement, 


that is, that neither he nor his wife ſhall have power 


to diſpoſe of it, but that it ſhould go to the ſurvivor; 
upon which another declaration of truſt is drawn, 
but the huſband is prevented by death from execut- 


ing it, having before declared, that which of the 


© e Theuld have the whole; which ſhews 
his intention of continuing in his farms reſolution; 
and nothing appears to ſhew any alteration of it: 
TK it therefore in that light, I muſt conſider 
he defendants as truſtees, not only for the huſband, 


| 5 for him and his wife; otherwiſe, what neceſſity 


was there for their being nominated on both ſides? 
it being antecedently agreed upon what terms this 
ſtock mould be ſettled; the agreement was com- 

plete on both ſides, and the ſubſequent transfer of 


the flock to the truſtees muſt be taken in purſuance. 
25 of 92 agreement; and not to convey away all the 


2 wite” $ 
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lhe right, which was ſettled by the precedent 

- agreement to which this transfer relates, and is a 

11 completion of. I am therefore of opinion, that 
- Th upon her ſurviving her huſband, this ſtock is be- 

5 | come her ſole and abſolute Party 


And ſo decreed the Jefandants to be crſtees for 
the wife in her own right. 


'F : | E 295 
| Caſe 37- | Heard verſus Stanford. 


| TY 8 E debndant's wife, before marriage, gave 5 
1 a promiſſory note for 50 J. to the plaintiff, in 
able in a Conſideration of five years ſervice, at the rate of 10ʃ0. 
court of equi- per ann. and afterwards married the defendant, who 
| xn; Pr any had a fortune with her to the amount of 7c. part 
Mane © whereof conſiſted of things in action, ſome of which 
with the | 
debts of his the defendant received as huſband, and the reſt he 
wife after her. took as adminiſtrator to his late wife. The bill was 
deceaſe ; not for the payment of this note, upon ſuggeſtion of his 
even though paving received f h her, and never 
a great fortune with her, and never 
ke had alarge 
ö having made any ſettlement upon her. The de- 
Uh” her; as on fendant inſiſted, that that part of his wife's fortune 
in the other which was not reduced into poſſeſſion by him durin 
5 hand he 1 : ret 4 5 
Me and he 15, the coverture, and which he received after her death 
1 during the I 2 | 
[| covertare, às adminiſtrator, was not near ſufficient to pay her 
if — able to all debts; and that he had already paid more than that 


her debts, al- part amounted to. 
though he 


did not get a ſhi] illing with her. 


« 1749 The queſtion was, whether the huſband ſhould be 
liable in equity to the payment of his deceaſed wife's 
„ 1 debts; and the fortune he had received with her 
it ſhould be looked upon as equitable aſſets? it being 


| clear, that at law he is chargeable only during the 
0 ä coverture, and no longer. 


For the plaintiff was cited the caſe of Freeman 2 
verſus Sueben i Chan. Ca. 295. b ere, vpon 1 
| | bill 


, 


CFC C 


— 9 vw 


re 
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bill brought againſt the huſband for diſcovery of 


| goods bought by the wife before marriage, which 


after her death came to his hands, the Lord Notting- 


pam ſaid, he would change the law in that point. 


And alſo that of Powell verſus Bel, Abr. Eq. Ca. 60. 


Lord Chancellor. The <oetion is, whether the 
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huſband, as ſuch, be chargeable for a debt of his 


wife's after her death in a court of equity? As on 


the one hand the huſband is by law liable to all his 


wife's debts during the coverture, although he did 


not get one ſhilling portion with her, and that her 
debrs ſhould amount to 2000 J. or any other ſum 
whatever; ſo on the other hand it is as certain, that 


if the debt be not recovered during the coverture, 
the huſband is no longer chargeable as ſuch, let the 
fortune he received with his wife be never ſo great. 
The caſe perhaps may be hard, but the law "hath 
made it fo, that it may be equal on both ſides, as 


well where the huſband is ſued during the coverture, 


for a debt of his wife's, with whom he had no for- 
tune, as where he by her death is diſcharged from 
all her debts, notwithſtanding any fortune he may 


have received in marriage with her ; ſo is the law, 
and the alteration of it is the proper work of the Le- 


giſlature only. There are inſtances indeed in which 
a court of equity gives remedy where the law gives, law provid 
none; but where a particular rcmedy is given by 


— 


law, and that remedy bounded and circumſcribed 
- ml particular rules, it would be very improper for 


this Court to take it up where the law leaves it, and 


extend it farther than the law allows. Beſides, 1 
relief was to be given in this caſe, it would be very 


unreaſonable not to extend it to the former caſe, 
where the hardſhip lies on the huſband, which was 
never yet done. There is a caſe which may, and 
probably does happen very often, that comes very 
near to this. Suppoſe goods are ſold for a certain 


price to a perſon, who juſt after the delivery, and 


before the price paid, becomes a bankrupt, and theſe 
Wy”: 1 very 


© 


Where the 


a particular 
remedy, to 
extend 1t 15 
the province 
of the lagiſſa- 
ture, but not 
of the courts 
of equity. 
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| induced to nde the abovementioned offer. 
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very goods are veſted in the aſſignees; the Wander 
can come in but as a creditor for had ſhare; and can 
ne: ther pretend to have the price agreed, nor purſue 


the goods in the hands of the alfignees; and yet 
this is a hardſhip upon him, but not ſuch as is re— 


lievable here. In the caſe of Freeman verſus Good- 
ham, the goods never came to the huſband's hands 
until after the wife's death; which made 1t a very 
hard caſe upon the creditor, and probably occaſion- 
ed the ſaying of my Lord Nottingbam but even 
there he only over-ruled a demurter, put into a bill 


for adiſcovery of the goods; and it does not (i) ap- 


ear what became afterwards of the cauſc. And in 
that of Powell verſus Bell the wife was amn ſtra- 


trix of her firſt huſband, and it did not 1 what 


lt. 


(i) In 3 P. Will. 411. note (5), the caſe of Freeman v. 
Goodham, and the proceedings therein are thus ſtated; 
Upon ſearching the N Book, it appears that in the 
& caſe of Freeman v. Goodland & e cont. (not Goodham) the 
e defendant had married the ator s widow, who had 
cc bought goods of the teſtator's executors ; that after the 
ce widow's death, the. executors bringing their bill (inter al?) 
« to be ſatisfied of theſe goods, the defendant demurred ; 
& which demurrer was on the 18th December 1676, over- 
& ruled by the Lord Chancellor; that afterwards on the hear- 
& ing of the cauſe the 2d of Ditember 1678, the defendant 
e infiſted that his wife had a property in theſe goods at the 
© marriage, which were part of her portion; but neverthe- 


„ Jefs to avoid further trouble, and in caſe an aſſignment 


cc of ſome leaſchold eſtates mentioned in the cauſe were 
e made to him (though he was not liable by law ſo to do) 
yet, by his counſel he offered to pay for the goods,” 


whereupon the decretal order runs thus; * That the de- 
* fendant Geod/and do pay to the ſaid executors the ſum of 


« 350/. reported due to them on account of the ſaid goods, 
&* according to & offer aforeſaid.” So that there being a de- 
cree in conſequence of the defendant's offer, here appears to 
be no exprels determination 1n the point; however it is very | 
probable that the defendant perceiving which way the opi- 
nion of the Court inclined on arguing the demurrer, was 


ſne 
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' ſhe had in ker own right, and what as adminiſtratrix 


of her huſbanel; in which caſe the marriage is no 


gift in law of the goods which ſhe hath in auler droit: 
and upon this reaſon only are founded all the caſes 
where a ſurviving huſband rk been charged with 
his wife 8 debts after her death. 


And ſo decreed an account of what the kutband 

had received fince his wife's death as her admini- 
ſtrator; an] that he ſhould be liable for ſo much K 
only: but as to any further demand aga! inſt her dif- 
milled the bill. (4) 


Os „ 176 
| Streatfietd verſ us Streatfield, FB. - 
THOMAS Streatfield, the plaintiff” 8 grant The anceſtor 
ther, by articles previous to his marriage, May by articles 
31, 1677. agreed to ſettle lands in Sevenoake to the „ 
vſe of himſelf and Martha his intended wife, for e 
their lives and the life of the ſurvivor; and after the tie certain 
ſurvivor's deceaſe, to the uſe of the heirs of the body lands to the 
of him the ſaid Thomas on his wife begotten, with ute of him- 
other remainders over. The marriage ſoon after e 
took effect, and by deed, dated April 5, 1698. re- Kiſe, re- 
citing the foreſaid articles, he ſettled his lands at mainder to 


the iſſue of 


the marriage, in the uſual manner. He makes a deed, not purſuant to the 
articles, and has a fon and two daughters ; ; and upon tne marriage of his ſon 
ſettles other lands, in conſideration of this laſt marriage, in the uſual manner; 


and levies a fine of the former lands to the uſe of himſelf in fee; and then 
makes his will, and deviſes part of the former lands to his iwo daagmers, and 


the reſt of his rea! eftate to truſtees, to the uſe of his grandſon for life, with 


uſual remainders; and with direction, out of the profits, to educate the grand- 


ſon; and to place out the reit of the profits, to be ny to the graudſon at 
_ twenty-one years of age; and if he does not attain that age, to be paid to his 
ſaid daughters, their executors, &c. The grandſon is nt to he bound by the 
deed, which did not purſue the articles; but then he ſhall make his election 
when he comes of age; and if he chooſes to take lands, «nien gught to have 
been ſettled, the daughters (his aunts) ſhall be cone out of the lands de- 


| viſed to him, 


0 J 3 P. Will. 410, 8. C. The Earl F Thomond v. Ear 
of Sus, I P. Mill. 470. SE 
SE. 
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Sevenoaks to the uſe of himſelf and his wife for their 
lives, and the life of the longeſt liver of them (with- 
out impeachment of waſte during the life of Thomas) 
and aſter their deceaſe, to the vie of the heirs of the 
body of che ſaid Thomas, on the ſaid Martha to be 
begotten, and for want of ſuch ifive, remainder to 
/ the right heiis of Thomas. They had iſſue Thomas 
(their only ſon} and two daughters, Margaret and 
Martha. In the year 1716, upon the marriage of 
Thomas the ſon, the father ſertled other lands (of 
which he was ſeiſed in fee) of the yearly value of 
| 3554. to the uſe of his ſon for life, remainder to the 
daughters of the marriage, remainder in fee to the 
ſon, with a power to raiſe 2000 J. for younger Chil- 
dren. After the ſon's death, Thomas the father, in 
the year 1727. levied a fine of the lands compriſed 
in the deed of 1698. to the uſe of himſelf in fee, and 
in the year 1725. made his will, and thereby deviſed 
part of thoſe lands to his two daughters Margaret 
and Martha; © And alſo all other his manors, 
„ © meſſuages, lands, tenements and hereditaments 
i N * whatſoever, either in poſſeſſion, reverſion or re- 
„ (157) © mainder not therein before given or diſpoſed of, 
e fjtuare in the counties of Kent, Surrey, or elſe- 
| „M here, to tiuſtees, in truſt for the plaintiff Tho- 
i « mas his grandſon ſor life, remainder to his firſt 
| « and other ſons in tail mile, remainder to his 
e daughters in tail, remainder to Margaret and 
« Martha, with ſeveral remainders. over :” [then 
comes this clauſe]! * And my will and mean- 
ing farther is, and I do hereby authoriſe and ap- 
point the truſtees, and the ſurvivor of them, to 
* receive the rents and profits of the ſaid eſtates to 
them deviſed, and out of the ſame to allow and 
« expend, for the education of my grandſon Tho- 
| ids, ſo much as thry ſhall think fit during his 
Wes i | © minority; and that the truſtees ſhall place out at 
1 1 Lintereſt ſuch monies ariſing out of the rents and 
rofits of the ſaid eſtates; which ſaid monies, 
| * 98 intereſt ariſing therefrom, my will is, be paid 
{ eto my grandion Thomas at his age of twenty-one 
«years, if he ſo long live; or, in caſe he dies be- 
* fore 
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7 hg that age, Shen that the fame ſhall be Paid to 
my two daughters Margaret and Martha, their 
ce execurors, &c.” 1 he teſtator died in the year 


1730. 
The queſlion was, whether the ſettlement in 1698. 
was à proper execution of the articles of 1677? and 
if not, whether the general deviſe to the plaintiff 


ſhould be taken as a ſatisfaction for what he was in- 
titled to under the articles of 1677 ? 


Mr. Solicitor. General, Mr. Brown, Mr. Fazaker- 

ley and Mr, Noel argued for the plaintiff, that al- 
though in a will or articles executed, Thomas the 

grandfather would have been tenant in tail, yet the 

articles of 1677. being but executory, this Court 
would interpoſe, by carrying them into execution in 

the ſtricteſt manner, and not leaving it in his power 
to deſtroy the uſes as ſoon as raiſed, That accord- 

ing to that rule the deed of 1698. was certainly no 
execution of the articles in equity; for, though it 

was in the very words, yet did it not art all anſwer 

the intent of the articles, and came therefore within (178) 
the rules of Trevor and Trevor's caſe, Abr. Eq. Ca. 


387. (1) 


That the ſettlement in ns; upon Thomas the 
| ſon's marriage (although it was of lands of greater 
value than thoſe contained in the articles) could 
never be thought a ſatisfaction for them, there being 
no reference at all in it to the articles, and it being 
made only in conſideration of the ſon's marriage, and 
for ſettling a jointure upon his wife, and making a 
competent proviſion for the iſſue; all which are new 
conſiderations no way relative to the articles: and 
where there is an expreſs conſideration mentioned in 
a deed, there can be no averment of another not 
| contained therein. 


; . : : 4 


VVV That 
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hat nothing could be taken for a nn bow | 
what was in its nature agreeable to the thing which 
was to be done, was held in Lechmere (m) and Lady 
Lechmere's caſe. But in this cafe Thomas the ſon 
was by tne articles to have been tenant in tail; but 
by the ſettlement 1716. he was to be but tenant for 
| life; which was giving him a leſs eſtate for a greater, 
and conſequently not to be deemed a ſatisfaction 
_ without a ſpecial acceptance of it as ſuch, according 
to the rule in Pinnel's caſe, 5 Co. 117. where it is 
held that pay ment of a leſſer ſum can never be a ſa- 
tisfaction for a greater, unleſs upon a ſpecial cir— 
cumſtance ſhewing the intent; as payment at an 
_ earlier day, Ec. "That the will could no more be 
taken for a ſatisfaction than the ſettlement, and upon 
the ſame reaſons; for, by it the plaintiff is no more 
than tenant for life, and even that not abſolutely, 
the profits being directed by the teſtator to be ac- 
cumulated until the plaintiff attains his age of twen- 
ty-one, and then to be paid to him; but i he dies 
before that age, they are given away to the teſta- 
tor's daughters; and when he does arrive to that 
[ age, he is to be but barely tenant for life, and even 
not that without impeachment of waſte; beſides, if 
1 the will be conſtrued a ſatisfaction as againſt the 
We | (179) plaintiff, ſo it mult likewiſe be as to all the others 
16 5 claiming under the articles; whereas the plaintiff's 
ſiſters, who were intitled under the articles, can ne- 
ver take any 8 under this will, but are ; woolly 
excluded. 


The general deviſe of all his manors, lands, Ce. 
in poſſeſſion, reverſion or remainder, will not alter the 
up + caſe; for, where the teſtator hath eſtate ſufficient to 
| ſatisfy ſuch general words, he ſhall never be con- 
| 4:88 ſtrued to have intended to paſs that which he had no 
717 | right to diſpoſe of, and the giving of which would 
1 yp work a wrong. That he had no ane to Giſpoſe * 


— 
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the lands contained in the articles is evident from 
what hath been already ſaid : and had not this been 


upon his own marriage, but in any other ſettlement, 
he had been a truſtee for his ſon, and then had 


made his will in the fame words that he hath done 


here, ſurely that truſt-eſtate would never have paſſ- 


ed; and there is no difference whether the truſt be 
expreſſed, or whether it ariſes by implication of 
equity. It would be an abſurdity to conſtrue theſe 
words to paſs away a third perſon's eſtate, A grant 
of all one's goods will not paſs thoſe which he hath 


in auter droit: fo if he had had a mortgage in fee, 


| ſuch general words would not have paſſed it from 
the deviſee of the perſonal eſtate, to the deviſee of 
the land. In Ro/e (n) and Barilett's cafe, Cro. Car. 
292, a general deviſe of a/l his lands and tenements, 


having both freehold and leaſehold, was held to paſs 
the freehold lands only. And in Harwood and 


Child's caſe, heard by the preſent Lord Chancellor, 
March 18, 1734. a deviſe of all his lands for pay- 
ment of debts, having both freehold and copyhold, 
but no ſurrender made of the copyhold to the uſe of 

his will, was held not to paſs the copyhold. Nor 

can the caſes of Duffield verſus Smith, 2 Vern. 250. 

Mey verſus Mordaunt $81. be objected; for, in the 

former the decree was revered, upon account of the 


An. n — 


(1) The authority of which caſe has been referred to, 
and acknowledged in Day v. Trigg, 1 P. Mill. 286. Davis 


v. Gibbs, 3 P. Mill. 26. by Lord Hardwicke in Chapman v. 


Hart, 1 Veſ. 271. Xnotiford v. Gardiner, 2 Ait. 450. 
Alſo in Piſtol v. Richardſon, in B. R. Hill. Term 1784 (re- 


ported by Mr. Cox in his note (1) upon Addis v. Clement, 
2 P. Mill. 459). Sed vide Turner v. Hiufſer, 1 Bro. Cha, 


Rep. 79, in which caſe Lord Chief Baron Eyre (in the ab- 


ſence of the Lord Chancellor) though reported to ſay, he did 
not mean to deny the authority of Roſe v. Bartlett, deter- 
- mined, that by a deviſe of lands, tenements and zythes, (the 


teſtator having tythes in fee, and likewiſe tythes by caſes 


Per petuaily renewable) the leaſehold as well as the freehold 


| ſiſter's. 
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ſiſter's being heir at law, and diſinherited; which is 

the preſent caſe: for, here they would take a bene- 
ficial intereſt from the plaintiff, who was heir at law 
to his grandfather, and give him but a very ſmall 
one in its room; and in the latter caſe, the father 
being tenant in tail of part, had power to bar it by 
fine; in which reſpect he might well be looked 
upon as a proprietor of the whole: but if he be de- 
creed to make his election, it muſt be done pre- 
ſently, for then it is that he is to take: whereas he 

cannot by law make his election, being but an in- 
fant; and if ſo, the Court muſt compel him to that 
which the law diſables him from doing. 


I Mr. Attorney General. Mr. Strange and Mr. Peer 


Williams argued for the defendant, that this Court 


will not, in all cafes whatever, decree a ſpecific per- 
formance; but would, in ſome particular caſes, 


leave the party to his remedy at law upon the co- | 


venant ; that theſe articles were made ſo long ago 
as in 1677. and Thomas the fon, who was the per- 
ſon intitled to have them carried into execution, 

lived until 1722. Forty-five years after, without 
ever deſiring to have them executed; and that the 

intent of thoſe articles did not ſeem to go any far- 
ther than the ſettling the jointure on the wife, and 


the making Thomas the grandfather tenant in tail, 
the words being t provide for the wife, but no men- 
tion made of the iſſue; but whoever comes into 


equity muſt do equity; and therefore if the plain- 
riff would take advantage of thoſe articles, he muſt 
make a compenſation for it out of the will, which 
gives him an eſtate upon a plain ſuppoſal that he 
ſhall take nothing by the articles; but ſhall never 
be at liberty to take a great benefit under the will, 


and waive that part which makes againſt him, to 


the prejudice of a third perſon: the whole will muſt 
be acquieſced under, or no part of it at all, accord- 
ing to the reſolution in Noy's and Mordaunt's caſe; 
which went upon the reafon of an intire compliance 
with the teſtator's intent in taking intirely under the 
| . will, 


— * 
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will, and not upon the ſuppoſed reaſon of his being 
proprietor, by having it in his power to levy a fine. 


The like reſolution was 1n the caſe of Hearne verſus 


| Hearne, (o) 2 Vern. 5 55. in that of Cowper verſus 
Cotton, February 16, 1731. at the Rolls; where a 
freeman of London deviſed his eſtate to truſtees for 
the raiſing 60007. for his four daughters, and made 

a diſpoſition of the ſurplus, and held that they ſhould 


ſtand either by the will or by the cuſtom, and if by 


the former, that they ſhould not defeat the deviſe 
over, That in caſes where general words in a will 
had been reſtrained from paſſing all hich the teſ- 


tator had, it hath been upon the teſtator's intention 


manifeſtly appearing in the will it ſelf, not to paſs 


ſo much as the generality of his words would com- 


prehend; but in the preſent caſe, his intent plainly 


appears to paſs all: nor will that intent be ſatisfied 


by ſaying, that he had a reverſion of the lands com- 
priſed in the articles; ſince he would have been te- 
nant in tail under the articles, and only for life 
: under the will. 


Lord 8 It cannot be doubted, but that 


upon application to this Court for the carrying into 


execution the articles of 1677. the Court would 
have decreed it to be done in the ſtricteſt manner, 


and would never leave it in the huſband's power to 
defeat and annul every thing he had been doing: 


and the nature of the proviſion is ſtrong enough for 
this purpoſe, without any expreſs words; and I muſt 
therefore conſider what was the operation of the 


deed of 1698. which is declared to be in perform- 


X 


5 (o) Where 4. by marriage articles agrees to leave his 
wife 8001. and her jewels, &c. but it is declared that not- 
_ withſtanding the articles ſhe ſhould not be debarred of any 
thing he ſhould give her by will. A. by will makes a diſpo- 


ſition of his whole eſtate, and gives his wife 10001. decreed, 
the wife mult either waive the articles, or the will, and not 


ance 
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. true intent and meaning of the articles. 
If it be ſo, all is well; but if it be not, it only ſhews 


Wt | | that the parties intended it ſo, but were miſtaken. 
So was the caſe of Weſt v. Eriſſey, where the articles 
were by the Horſe of Lords decreed to be made 
Bos good; and the ſame muſt be done in this caſe, if 
nothing intervenes to prevent It. The ſettlement 
in 76. whereby the grandfather ſettled other lands 
upon his ſon's marriage, has been called a ſatisfac- 
tion for thoſe articles; but to me 1t appears neither 
an actual ſatisfaction, nor to have been intended as 
ſuch. The grandfather had done rhat in 1698, 
which he apprehended to be a ſatisfaction for the 
articles; but this deed proceeds upon conſiderations 
quite different from thoſe of the articles, the perſons 
claiming under this being purchaſers for a confider- 
ation intirely new, the limitations being intirely 
different; and therefore it would be ab{urd to call 
this a ſatisfaction for another thing it hath nothing 
(182) to do with, and to which it is no way relative. 
The next thing to be conſidered is, the fine levied 


— 
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ol the lands in queſtion in the year 1723. by the 
grandfather: the intent whereof was, to have the 


abſolute ownerſhip of thoſe lands in him: and one 
1 0 | reaſon why no application hath been made till now, 
3 to have thoſe articles carried into execution, might 
5 be, that during the grandfather's life no body was 
| : intitled to any thing in poſſeFon under them. 
Then comes the will in 1725. whereby he gives 
art of thoſe lands ſettled in 1098. to his daughter; 
i thereby ſhewing his apprehenſion to be, that by a 
Fl. fine he had given himſelf a power of diſpoſing of 
1 them: and it would be a very {trained conſtruction 
15 to ſay that he intended this, not as a preſent deviſe 
1 to his daughters, but to take effect out of the rever- 
Wd | ſion of the lands compriſed in the articles. The 
„ next thing is the deviſe to the truſtees for his grand- 
ſon the plaintiff, upon his attaining the age of 


N 1 twenty-one ; and the queſtion here is, whether the 
6 general words ſhall ever paſs lands got capable of 
„ the limitation in the will ? And to that have been 


cited 


e 0 
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cited Roſe and Bartlett's caſe, Cre. Cer: 292. and 
other caſes; but they cannot influence the preſent 
caſe: for, the teſtator had legally a power to diſpoſe 
of thoſe lands; and though they might be affected 
with a truſt in equity, yet that cannot be ſuppoſed 


to lie in his conuzance, he having done an act to 
enable himſelf to diſpoſe of theſe lands. And it 
differs from the caſe that was put of an expreſs truſt, 


and the truſtee deviſes all bis lands; for, there the 
truſtee cannot be ignorant that the lands which he 
holds in truſt are not his own. But what makes his 
intent clear is, that he hath deviſed part of theſe 


lands to his daughters, and he muſt have looked 


S$ upon himſelf as maſter of the one part as well as the 


other; I therefore think his intent was clear to paſs 


| theſe lands by the will; and if ſo, we muſt now con- 
fider what will be the effect of this will. If the 
plaintiff has a lien upon the lands of the articles, 
then he may ſtand to them if he pleaſes; but when 
a man takes upon him to deviſe what he had no 


power over, upon a ſuppoſition that his will will be 


acquieſced under, this Court compels the deviſee, 
if he will take a vantage of the will, to take intire- 


ly, but not partially under it; as was done in Noy's 


(p) and Mordaunt's caſe: there being a tacit con- 


dition annexed to all deviſes of this nature, that the 
deviſee do not diſturb the diſpoſition which the de- 
viſor hath made. So are the ſeveral caſes rhat have 


been decreed upon the cuſtom of London. The only 
difficulty in the preſent caſe is, that what is given to 


the plaintiff is precarious, nothing being given to 


him if he dies before e _ and if after, then 


fs a ( 
1 2 8 


00 » Feds 581. 8. 0. where A. is two 8 


B. and C. deviſes fee ſimple lands to B. and lands which _ 
were ſettled upon him in tail, to C. Held, if B. will claim 
A ſhare of the intailed lands under the ſettlement, ſhe muſt 
quit the fee ſimple lands, for the teſtator having diſpoſed of 

| his whole eſtate amongſt his children, what he gave them 


1382 


(183) 


was upon an implied condition they ſhould releaſe t to each 


but 5 
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but an eſtate for life; and that he appears bulls the 


Court in the favourable light of being heir at law: 


but this will not alter the caſe. The eſtates which 
the teſtator has given him were undoubtedly in his 


power; he hath given them to truſtees until his 


grandſon attain twenty-one, and has diſpoſed of 
them in ſuch a manner as that there can never be 
any undiſpoſed reſidue to go to the plaintiff as heir 


at law; and ſurely it is as much in the power of the 
Court to make this bequeſt, thus limited, to be a 


ſatisfaction, if the party will ſtand to the will, as in 


the other caſes. Indeed if he takes by the will, 
there is nothing to make ſatisfaction to his ſiſters 
for their general chance under the articles; but that 


is becauſe nothing is left them by the will; and 


they cannot be ſaid to be quite deſtitute of provi- 
ſion, ſince it is juſt and reaſonable that they ſhould 
be maintained by their mother, who is intitled to a 
large and ample proviſion by her marriage ſettle- 
ment: nor can what is deviſed to the plaintiff be 
looked vpon as intended by the teſtator to go to- 
wards the maintenance of younger children; for, if 


the plaintiff dies before twenty-one, then all the pro- 
fits already received are to go to his aunts; and ſo 


by that conſtruction I muſt take the maintenance out 
of their eſtate, and oblige them to contribute ro the 
maintenance of diſtant relations. viz, nieces, at the 

ſame time that the mother (who hath an ample pro- 


viſion) would be left at large, and under 1 no tie of 


maintaining her own children. 


And ſo decreed: the plaintiff to have ſix months 
after he comes of age to make his election, wheiher 
he will ſtand to the will or the articles? And if he 
makes his election to ſtand to the latter, then ſo 
much of the other lands deviſed to him as will 


amount to the value of the lands compriſed in the 


articles, and which were deviſed to Margaret and 
Martha, to be convey ed to them in fee. (9). . 


. 


90 In this, and many ater cies of the fine 1 


the Court of Chancery has*direQed upon a principle of re- 


3 | Se 


in 1 F. 1. cap. 15. elt. 17. the words whereof are; 
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Warrington verſus Norton. | _ Cale 3g. 


ſton of bank- 
ruptcy iſſues 


\ | Commiſſion of bankruptcy was taken out A commit 


againſt one Hughes, and upon the gth of Fe- 


 bruary 1730. at eleven o'clock in the morning the againſt H. 


commiſſioners met, and proceeded to declare him a ar eleven 
bankrupt, and the declaration was ſigned by them o'clock in the 


between three and four o'clock. in the afternoon, morning; at 
and the aſſignment of the bankrupt's goods exe- 


three in the 


. | . afternoon the 
cuted at fix; at which inſtant the commiſſioners had commiſion- 


notice that the bankrupt died that day at one in the ers declare 
| afternoon; which was the firſt notice they had of kim a bank- 
his death. The bankrupt having before. his death 
deviſed all his real and perſonal eſtate for the pay- igpnment at 
ment of his debts, the plaintiff, who was a creditor, ſix, and then 

brought his bill againſt the defendant. as aſſignee have notice 
under the commiſſion, for an account of ſuch goods 
of the bankrupt as had come to his hands; to which that day 3 


rupt, and 
execute an 


that he died 
atone o'clock 


the defendant pleaded the commiſſion and the pro- this a dealing 
ceedings under it. The queſtion was, whether this within the 


was ſuch a dealing under the commiſſion as was with- act of parlia- 
| | ment, and the 


proceedings 


/ 


gard to the end amd conſideration of the ſettlement, and the 
intent of the truſts, as the ſame were in the original con- 


templation of the parties: and accordingly in the decreeing. 
the execution of marriage articles or truſts in ſtrict ſettle- 
ment (where the articles by legal conſtruction give an eſtate 


"of inheritance to huſband and wife) the Court has been ne- 


cellarily obliged to have recourſe to a conftruQion beyond 
the legal operation of the words, in which the articles oc 


truſts are expreſſed. Jones v. Laughton, 1 Eg. Caf. Abr. 392. 


Pl. 2. Trevor v. Trevor, 1 P. Will. 622. Cuſack v. Cuſack, 
1 Bro. Parl. Caf. 470. Nandick v. Wilkes, 1 Eq. Caf. Abr. 


303. c. 5. Honor v. Honor, 1 P. Will. 123. Roberts v. 


Kingſley, 1 Veſ. 238. Legg v. Goldwire, ante 20. Burton 
v. Haſtings, Gilb. Eg. Rep. 113. Weſt v. Eriſſer, 2 P. 
Will. 350. Hart v. Meddleburſt, 3 Ait. 371. Pouell v. 
Price, 2 P. Will. 535. e e 
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ch where after any commiſon of bankruptcy is 


te dealt in by the commiſſioners, the offender happen 19 


cc Jie before diſtribution, that nevertheleſs they may 5 


ce in that caſe proceed in the execution of the com- 


e raiſſion in ſuch ſort as they might have done if 


(185) 


© the offender was living.“ 


Mr. Attorney General, Mr, Fazakerley and Mr, 
Forreſter argued for the defendant, that the meeting 
in order to declare him a bankrupt, was a {ufficient 
dealing within the ſtatute; and that the aſſignment 


hath a relation to the bankruptcy; that when the 


commiſſioners aſſign, it is from the act of parlia- 
ment, and not from themſelves; for, they have no 
intereſt veſted in them; but it is the operation of 


the act which gives them right in the thing, but 
none at all in the perſon of the bankrupt; ſo that 


his death cannot be material: and the law giving 


no right over the perſon, but only a power of call- 
ing him a bankrupt, it muſt be in purſuance of the 

_ commiſſion, and therefore that examination was a 

dealing within the ſtatute ; that by law there can be 
no ſplitting a day; as a leaſe made to commence 


from henceforth, takes in the day of the date, al- 


though executed at the very Jaſt moment: and in 


- Shelley's caſe, I Co. 93. the recovery was held good, 


although the party died the ſame day, becauſe it was 
a legal proceeding. That the laws againſt bank- 
rupts were not at all to be conſidered as penal, but 


as remedial laws, and as ſuch were entitled to the 
moſl favowadle conſtruction, according to the rule 
laid down in Heydon's caſe, 3 Co. 7. And therefore 
if any conſtruction could be made more beneficial 


for the credirors than another, that one was to be 


admitred as founded upon natural juſtice, and upon 


that beſt of rules, jus ſuum cuique tribuere; that in 
theſe caſes the law ir ſelf hath provided how it ſhall 
be conſtrued; for, by 21 J. I. cap. 19. ſeF. 1. it 
is enacted, that all the ſtatutes which were thereto- 
fore made againſt bankrupts, and for the relief of 


creditors, ſhall be in all things beneficially con- 


| ſtrucd 
TY ET 
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ftrued for the relief of the creditors of 10 bank 
rupts; fo that the law itſelf directs a beneficial con- 
ſtruction to be made for the creditors; and when a 


law does by expreſs proviſion enact how conſtruc- 


tions ſhall be made, the clauſe ſo directive of con- 


ſtruction is of the ſame force and OY as any 


ons part of that law. 


Mr. Solicitor Genet and Mr. Browne argued on 
the other hand, that theſe laws were rather penal 


than remedial, the party being therein called an 
offender, Se. "which he does not appear to be until 


he is declared a bankrupt, and that declaration is 


the YJealing meant by the ſtatute; for, till then there 


can be no proceeding upon the commiſſion properly 


ſo called. Shelley's caſe is quite different; for, re- 


coveries being common aſſurances, the law favours 
them, and does not enter into any inquiries about 


the particular minute of the day the party died up- 
on. Had this law not been made, the commiſſion- 


ers could not have proceeded after the bankrupt's 
death; and the words of the ſtatute ſeem to mean 


that he ſhould be declared a bankrupt firſt. 


Tord Chance!lor. The piainticf, if contented to 


come in under the commiſſion, will be intitled to the 
benefit of it: but his intent ſeems to be, to ſet alide 
all the words of this Statute of 1 F. 1. it looks as if | 


ſome doubt had been conceived, whether the party's 
death determined the commiſſion? The former 


ſtatutes being, that they ſhould ſeize his body, 
| Which they could not do when the party was dead 
but it was always clear, that no commiſſion. vue 
be taken out againſt a man after his death: then 
___ (whatever. might occaſion the doubt) comes this 
Nature, which ſays, that when the commithon had 
been dealt in, &c. what is a e it is che 

queſtion? * 5 


Indeed 1 3 no particular act, as diſtinct from 


5 another, Which can be called a dealing. It has been 
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ſaid, that the declaring him a bankrupt was the act 

meant; but that declaration of the commiſſioners. 
x being only diſcretionary and for caution, and not at 
wh all binding to any body, it is not probable that the 
act ſhould intend that only to be a dealing, which it 
hath not any where given the commiſſioners power 
to do; whatever is done in purſuance of the com- 
miſſion is a dealing in it if never ſo minute; and the 
rather, for that theſe being remedial laws, are to be 
beneficially conſtrued in favour of the creditors. 1 
cannot therefore put a narrow conſtrained conſtruc. 
tion upon the words dealt in, in order to overthrow 
this commiſſion, and all the juſt right of the cre- 


o 


ditors claiming under it. 


5 The plea was allowed. (7 Y 
(187) . 
Caſe 40. | | 85 Fr 
7 April. p Lowther verſus Carleton. () 


Aman by A Church leaſe of twenty-one years, obtained by 
marriage ar- 3 | 2 ne 
„1 the plaintiff's grandmother, was, upon the 
to ſettle a marriage of his father and mother, ſurrendred to 
church leaſe the dean and chapter of Carliſle, and a new one for 
8 1 _— the ſame term granted to the plaintiff's tarher and 
HEE 1 — | . | 
| ein fr Mother, which by articles was agreed to be fetcled 
4 the marriage; On them for their lives and the life of the ſurvivor, 
heafterwards and then upon the iſſue of the marriage; the father 
- =o and mother afterwards furrendred this new leaſe, 
ranger, who and a new one was granted to a ſtranger, to whom 
had no notice | = | a 
of the mar- the father had mortgaged the ſecond; the laſt leaſe 
riage arti- Was afterwards purchaſed by the late Marquis of 
| cles; the M harton, who did not appear to have any notice of---. 
exccutors of „„ a IT 
this vendee fell to B. who had full notice of the marriage articles, and took a 
collateral lecurity of the executors for the better aſſuring his title. B's pur- 
chate ſhall Rand Lood againſt the plaintiff, who claims under the articles. 


. ute. 


(r) Reg. Lib. A. 1735, fol. 188. „ 
(s) 2 Eg. Caf. Mr. 685. S. C. 2 Ait. 242. „ 
V 
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the marriage articles. T he defendant purchaſed the 
Marquis of Mpharton's title of his executors; who 


upon the purchaſe gave him a collateral ſecurity for 


| the better aſſuring his title: but previous to this 


purchaſe the defendant had notice of the marriage 


articles, which were ſhewn to him by his own fa- 
ther; and now the plaintiff brought his bill to be 


let into poſſeſſion of this leaſehold eſtate, and gy 


ing that the defendant might be confidered as 
truſtee for him. 1 3 


The defendant ended his purchaſe, and con- 


feſſed the notice; but principally infiſted upon the 


Marquis of IWharton's purchaſe without notice, 


whole title was now in him. 


e e Had this bill been braun 
againſt Lord Wharton himſelf, and he had pleaded 


that he was a purchaſer without notice of the arti- 


cles, the plea would have been good; he having 
the law on his ſide, and having both law and equity, 
the Court would not take it from him: and as the 
Court would not have given any relief againſt him, 
ſo neither would it againſt his executor; for, if the 
plaintiff's title had not been good againſt the Lord 


Wherton himſelf, it would not be fo againſt his 


_ executors; and therefore his death 1s not material. 


lad the defendant paid nothing at all for his pur- 
cChaſe, yet the plaintiff could not prevail againſt 


him; becauſe, though he were but a voluntier, yet 
he claims under A purchaſer without notice, who 
hath barred the plaintiff's right, and all the pur- 
chaſer's 8 is now devolved upon him. 


Indeed it hath beth objected, 'that the defendant | 


is a purchaſer with notice under the Lord Wharton: 
but becauſe he is ſo, ſhall he be in worſe condition 
than a voluntier or executors claiming under Lord 
| Wharton would have been? A voluntier claiming 
under a purchaſer for a good and valuable conſider- 


ation without notice, would have a clear and abſo- 
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lute right; and ſhall not the 1 1 it allo, | 

becauſe he is a purchaſer with notice of the plain- 
tiff“ s title? As the Lord Mharton had a right of 
enjoying it, ſo he had of aliening it: and when he 


had ſo done, his alienee hath the ſame right that he 


(189) 


| himſelf had. Nor can the defendant's taking a col- 


lateral ſecurity make his caſe the worſe; for, though 8 


he might be relieved againſt the Lord V barton's 
executors upon that ſecurity, yet what relief can 
they have where the teſtator was a fair and honeſt 
8 | 


The executors, upon ſome doubt ariſing i in the 
purchaſer as to the title, gave him a collateral ſecu- 


rity ; but why ſhould they be liable to make ſatis- 


faction out of this ſecurity, when if they had kept 


the term in their own hands, it would never have 


been taken from them by the plaintiff? The ſecu- 
rity being given only to ſatisfy the purchaſers' doubts, 


| ſhall never turn to their diſadvantage, If the Lord 
Wharton can be affected with notice, then all will 


be overturned: but if he cannot, the defendant's. 
plea will be good. I remember a caſe where a pur- 


chaſer, with notice, aliened to one who had no no- 
tice; and there, although the Court would not af. 
fect the purchaſer without notice, yet it being a 
fraud, the vendor, (who was the purchaſer with 


notice) was Were (2) to make ſatisfaction to the 


plaintiff. 


And ſo allowed the plea, 


: ; 
* » 


05 Vide Har r jon Ve Forth, Prec. i in . 51. Brand- 
ye v. Ora, 1 Ak. $73- | | DE 


denture January 19, 1715. covenanted to ſuffer a ie, 


life, then to his wife for life, then to the iſſue of her ſecond 


comes this proviſo: * Provided alſo that it ſhall and 
may be lawful to and for the ſaid Anne Rolt, with their chil. 
« the conſent of the ſaid Edward Rolt her huſband, dren; and if 
e and for the faid Edward Rolt her ſurviving, from they or the 
© time to time, by ſale, mortgage or otherwiſe, 
0 charging the premiſes, to raiſe and ſecure ſuch 2ppoint'the 
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Nolt verſus Koll. cu 225 10 4 10 


R. Boynton being Reit in fee of a conſider- 4. ſeities his 


eſtate to his 
able eſtate, and having no children, by in- fitter g. for 


recovery of all his lands, to the uſe of himſelf for mainder to 


| | Af and o her : 
their bodies; and for want of ſuch iſſue, in truſt 3 


for his ſiſter Aune Rolt for her ſole and ſeparate ule c. and gives 

during life; and after her death, if Edward Rolt her her a power 
- huſband ſhould ſurvive her, to permit him to re- with the con- 
ceive the clear yearly ſum of 1000/7. during life, 


ſent of C. her 


and afterwards to Edward Rolt (eldeſt fon (u) of Ed- my 


ward and Anne) for life, with remainder to his firſt „iving B. to 
and other ſons, with like remainder to Thomas, and charge it with | 


all the other ſons of Edward and Aune. Then 4 ſum not 
exceeding 


120007. for 


ſurvivor of 
them do no: 


be ſums of money not exceeding in the whole the proviſion, 


„ ſum of 12000. as the ſaid Anne, notwithſtanding then 2000/7. 
her coverture, ſhall, with the conſent in writing 1 
of her huſband, think fir, and for the ſaid Ed: bed for 


younger ſons, 


ee Hard Rolt her ſurviving, as he ſhall think fit, for and 3500, 


e the maintenance and portion of any of the chil- each tor 
daughters, 


at their ages of twenty— one, with intereſt at 5 J. per cent. for their maintenance 


to commence from the time of the appointment ; and if no appointment, then 
from the death of the ſurvivor of B. and C. And if any of the younger chil- 


dren die before their ſhares h?come payable, the ſame to go to the ſurvivcrs. 


-A. dies, C. dies, leaving four younger ſons and two daughters ; one of which 


died an infant ſoon after her father; then B. dies without making any ap- 
pointment, the whole 14000 /. Gall be raiſed; and carry intereſt only from the 
death of B. | 


00 In the Rog, Book he is 8 to be the ſecond ſon. 
= 2 * | cedren 
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e dren of them the ſaid Edward and Anne, born or 
to be born; and if the ſaid Edward and Anne his 


cc wife, or the ſurvivor of them, ſhall not appoint 
ce jn what proportion ſuch their children ſhall be 
© provided for, then all the parties to theſe preſents 
are agreed that 20001. a-piece ſhall be raiſed and 
s payable to each ſuch younger ſons, and 30004. 
te a-piece for the daughters of the ſaid Edward and 
© Anne; and if there ſhall be but one daughter, 


« then 60091. for ſuch only daughter, at their ages 
© of twenty-one years, with intereſt for the ſaid ſe- 


c yeral ſums after the rate of 5 J. per cent. for their 
te ſeveral and reſpective maintenances until their re- 


« ſpective portions ſhall become payable; and ſuch 


© maintenance to begin from the time that ſhall be 
« appointed by the ſaid Edward and Anne his wife, 


B or the ſurvivor of them; and in caſe no ſuch ap- 


© pointment, then from the death of the ſurvivor 


B of them the ſaid Edward and Anne his wife : then 
comes a proviſion, that if any of the younger 


« children die before their reſpective ſhares become 
ce payable, then the ſhare of ſuch child ſo dying 


© ſhall be equally divided — the ſurviving . 


« children.” 


Mr. BEV died ſoon after i and 


then, in the 0 1722. Mr. Rolt died, leaving 


iſſue by his wife*four younger ſons and two daugh- 


ters, Elizabeth and Anna Maria, which laſt died an 


infant ſoon after her father's death; and in the year 


1734. the mother died, having never charged the 
lands with the 120001. or any other ſum for the 
younger childrens proviſion, nor given any direction 
in what manner or proportion they ſhould be pro- 
vided for, ſome of the children baving attained | 
their age of twenty-one in her life-time, 


** 


The ben were, firſt, whether, there having 


been no appointment made by the father or mother, 


the ſum of 120007. only ſhould be raiſed purſuant 
to the power Fen to them ? or, whether the whole 
. ſum 
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| ſum of 14000 l. ſhould be raiſed pu-uant o the 
clauſe, which in default of appointment, gives 


2000 J. to each younger ſon, and 3000 J. to each and 


from the time of their mother's death? 8 


Tord Chancellor. The firſt queſtion | is, how 
much ſhall be raiſed for the younger children, whe- 


ther the whole ſum of 14000/. or only 12090/. 


19S 


every daughter, there being four younger ſons and 
two daughters, one of whom died an infant in her 
- mother's life-time? The ſecond queſtion was, whe- 
ther ſuch of the children as attained their ages of 
twenty-one in their mother's life-time, ſhould have 
intereſt for their portions from that time, or only 


By the firſt clauſe it is clear, that no more than 


120007, was to be raiſed; but the doubt ariſes 
upon the ſecond clauſe, whereby particular ſums 
are provided for each younger child in cafe no ap- 


pointment be made by the father or mother, 
which hath not been done; and by the number of 
younger children the particular ſums provided by 
this clauſe amount to 14000/. This ſecond clauſe _ 
indeed is not an independent clauſe, but ſubſidiary 
to the firſt: in caſe the firſt does not take effect, 
then this ſecond is to prevail, whereby he hath 


made a certain direct charge of 3000/7. for each 


daughter, and 2000/7. for each younger ſon, with- 
cout any proviſion (as there is in the firſt clauſe) 
that the whole ſhali not amount to more than 


12000 J. 


In the firſt clauſe, where he delegates the power 


diſcretionary power given; but where he was to 


charge the eſtate himſelf, as by this ſecont} clauſe 
he does, there was no reaſon for him to confine his 
_ own diſcretion: and if fo, can a court of equity 
(here there are ſix younger children, and the eſtate 


well able to bear the charge) ſeek for a foreign in- 
tention to take away their bread? The queſt ion, 
„„ e whether 


of charging, he thought it proper to confine that 


o 3. 0h 19 


whether Anna Maria, who died in her mother's 
life-time, be ſuch a daughter as can be ſaid to have 
any intereſt in this ſum of 3000 J. depends upon 


1 | the conſtruction of the deed, whether it was a cer- 
rain charge before, or not until the mother's 
= 2 * 5 

* \ 


The power of appointment is not given to the 
huſband and wife jointly, but ro her, to be exe- 
cuted with her huſband's conſent ; which ſhews that 

(192) he intended that ſhe might execute it during her 
coverture; and in caſe the huſband ſhould ſurvive 
her, then there is an expreſs proviſion that he might 
execute it; but in caſe ſhe ſurvived her huſband, as 
ſhe did, it is not fo clear by this clauſe, whether by 
the firſt gift of the power to her, he intended to 
enable her to execute it during the coverture only, 
but under the control of her huſband ? or, whether 
ſhe might execute it after her huſband's death? 
This I ſay is not clear by this clauſe; but the other 
clauſe of maintenance makes it ſo, and proves his 
intent to be, that it might be done either way; for, 
it ſays appointed by the ſurvivor; and therefore the 
* taking it in the firſt ſenſe would be taking away the 
effect of the words: whereas in all caſes the con- 
ſtruction muſt prevail which makes the whole con- 
fiſtent; and where there are plain and ambiguovs 
words, thoſe that are ambiguous and doubtful muſt 
give way to ſuch as are plain and obvious. By the 
0 firſt clauſe ſuch children only can be conſidered as 
entitled to any ſhare under the power of appoint- 
ment, as were living at the ſurvivor's death; but 
| no appointment having been made, it ſtands upon 
the ſecond clauſe, which is a direct charge upon the 
land of 20007. and 3000 J. for each daughter. 


0 The next queſtion is about the intereſt, from 
Wo what time it ſhall be payable? And I am of 
| opinion, that although the payments were to be at 

twenty-one, yet no certain intereſt veſted in any of 

the children until the ſurvivor's death : and al- 
| ol though 
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though ſome of them attained their ages of twenty- 


one in their mother's life-time; yet all being con- 
tingent until the ſurvivor's death, no intereſt can 


contingency. 


and intereſt from the mother's death only. (*) 


WO TIONS . . a . _ vhs 7 , a a — — 


(x) Reg. Lib. A. 1735, fol. 212. 


be due but from the time of the happening of the 


And ſo decreed the whale 148006 f to be raiſed; 
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A. the father, 
and B. the 
eldeſt ſon re- 


eſtate, to the 
uſe of A. for 

life as to part, 
then to truſ- 

tees for two 


years, to raiſe 


1100. to be 
paid to the 


A. s death, 


after as the 
ſame could 
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Bradley verſus Powell. 


FO HN Powel] being tenant for life, with re- 
J mainder to Henry his eldeſt ſon in tail, they 
two agreed to reſettle the eſtate, and a recovery was 

accordingly ſuffered to the uſe of John the father 
for life as to part, then to truſtees for two hundred 
years, upon truſt to raiſe 11001. to be paid to 
Richard Powell (the ſecond fon of John Powell} 
within fix years after the death of John, or as ſoon 
after as the ſame could be raiſed, and in the mean 
time intereſt from the death of 7% the father, after 
the rate of 5/. per cent, for and towards his main- 
tenance until the portion be paid to him, remainder 
to Henry the eldeſt ſon for life, and to his firſt and 
other ſons in tail, Se. Richard the ſecond ſon 
died conſiderably indebted, leaving no aſſets, after 
having attained the age of forty-five years; and twa 


be raiſed, and years after John the father died, by whoſe death an 


in the mean 


time intereſt from A. sd eath, for and towards his maintenance, remainder to 
B. the eldeſt, Se. C. died indebted, and two years after him A. died; from 
whom a good eſtate came to B, The creditors cannot have this portion raiſed, 


the contingency upon which it was payable never happening. 


eſtato 
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eſtate of 7001. per ann. came to Henry, and from 


him to his ſon the now defendant. 


The bill was ks by the creditors of Richard 


againſt the defendant and the truſtees, to have the 


1100 J. raiſed and applied towards the payment of 


| his debts: the defendant Powell inſiſted, that Richard 
dying in his father's life-time, the portion could 


not be raiſed, not being tranſmiſſible to his repre- 


ſentative, but ſhall. merge in the land for the bene- 
fit of the defendant, who was heir at law. 


"rand Chancellor. It has been 3 whether 


this ſettlement was not to be conſidered as volun- 
tary? Bur I think it was made upon a good and 


valuable conſideration, and that the parties are pur- 


chaſers under the recovery ſuffered by the father 
and ſon, and therefore Richard is to be conſidered 
as a purchaſer for the 11001, in queſtion, But the 
main point is, whether this 11co/. is to be looked 
upon as a portion? And I think it muſt be con- 
ſidered in that light, it moving from the father, 


and being intended by him as a proviſion for his 


child. The rule of portions finking in the land 
where the party dies before the term out of which 
they are to ariſe, comes into poſſeſſion, hath not 
always held without exception; as appears from 


Butler (y) and Duncomb's caſe, 2 Vern. 760. where 


the words were from and after the commencement of 
the term, and therefore the portion not payable 
during the life of the father and mother, the term 
not being yet commenced; but yet the Court en- 
abled the huſband and wife to raiſe money upon the 
| Intereſt by way of mortgage; which was, to con- 
ſider it in ſome ſort as already veſted. So in that 


of Broome (z) verſus Berkley, Abr. Eg. Ca. 340. not- 


vithſtanding the portions were decreed not to be 


wo Ante 1 122- 3. (creo) and 1 P. Will 448 8. 85 
(=) Ante 123 FR: 
raiſed 
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raiſed immediately; yet they were conſidered as 
tranſmiſſible intereſts. The ſame in King (a) and 
Wither's caſe, in the Houſe of Peers. In all theſe 
caſes the limitation was, that the portions fhould 
be paid them at ſuch a time, as upon marriage, or 
at ſuch an age; and the intent of the parties was 
plain, that upon either of theſe contingencies hap- 
pening, the child ſhould be entitled to the portion, 
although it was contingent; ſince a contingent in- 
tereſt 1s tranſmiſſible, and a future proviſion may 


well be looked upon as a conſideration for mar- 


riage. In the preſent caſe, the term and the truſt 
are not to ariſe until the father's death; but no par- 
ticular time is limited for the payment of the 1100). 
but barely within ſix years after his father's death, 
and not made payable to him, his executors and 
adminiſtrators, &c. but barely to him, with a pro- 
viſion, that from the father's death 51. per cent. ſhall 
be raiſed for and towards his maintenance; which 
looks as if the intent was to poſtpone the veſting 

until the death of the father; ſince rhe 5 l. per cent. 
for and towards his maintenance can nevef be raiſed 
by them to that purpoſe, when he died in his fa- 


ther's life-time. This firſt act which the truſtees 


are to do, viz. That of providing for his main- 
renance, neceſſarily ſuppoſes him living at his fa- 
ther's death; and where the intereſt 1s contingent, 

as it is in the preſent caſe, it is moſt conformable 
to reaſon to conſider the principal as contingent 
likewiſe. | 1 e e 


But if the conſtruction ſhould be otherwiſe, the 
term, by the expreſs words of the truſt, can never 


ccaſe; it being to endure for and towards his main- 


tenance until the portion be paid unto him ; which it 
can never be, ſince he died in his father's life- 


he's b 8 
9 * - * — 0 — 


(a) Ante 117. 122. 
3 I there- 


I Curia Cancellariæ. 

F therefore think the whole was contingent, prin- 
cipal as well as intereſt; and that it differs from the 
caſe of Broome verſus Berꝶley, and of King verſus 


Withers ; (6b) for that in thoſe caſes marriage enſued, 
which was one of the times appointed for payment: 

but here the 1100. is limited to be paid to him 
within ſix years after his father's death, without any 


other limitation ; and he dying in his father's life- 


time, the contingency hath never happened; and 
the portion muſt therefore ſink for the benefit of 


the owner of the real eſtate. 
And ſo diſmiſſed the bill. (ce) 


bn ———— 


FN | 

(e) Lerd Talbot, in his argument of this caſe, admits 
ſome exceptions to prevail againſt the general rule, viz, 
« that charges upon land, payable at a future day, ſhall not 
« be raiſed where the party dies before the time of pay- 


„ ment :” but he endeavours at a diſtinction between the 
preſent and the caſes in which thoſe exceptions are found to 


prevail; for in the latter he conſidered the intent of the 


parties to be manifeſt, viz. that the portion, although con- 
tingent, ſhall be raiſed, whenever the contingency hap- 


pened, (as marriage, arriving at ſuch an age, &c.) which 


| was to precede the raiſing of the portion, and was the cauſe 
of it, In the preſent caſe, he obſerved, the truſt is not to 


ariſe until the father's death, and no particular time limited 
for payment of the 1, 100 J. but barely within ſix years after 


the death of the father, without any farther limitation; and 
Richard dying in his father's life-time, conſequently the 


contingency, which was to entitle him to the payment of 


the 1, 100 l. never happened, and therefore he thought the 
portion muſt ſink for the benefit of the heir. Lord Hard- 


wicke, however, in giving judgment upon the caſe of Tun- 


fall v. Brachen, inſerted in 1 Bro. Cha. Rep. 124. obſerves, 
he had a great opinion of Lord Talbot's judgement, but yet, 


if he had then heard that caſe, { Bradley v. Powell ) he ſhould 
not have been of that opinion, for he thought it a very hard 


Caſe, Vide King v. Ii ithers, ante 117. and references. 
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. Punter verſus Maccray. 
Though Zn- A* MOTION was od before the Lord Chan- 
won _ cellor, that a ne exeat regno might be ſo 
now one framed as to prevent the defendant from going into 
kingdom, Scotland, upon affidavit made that he was ſoon go- 
yet the writ ing to reſide there, and that he had confeſſed, that 
of ne _ truſtee for the plaintiffs under their father's will, 
beben erg he had received the ſum of 10, oo0 J. The common 
fince the order had been made at the Rolls for a ne exeat to 
union. It iſſue (upon a petition there preferred) and marked 
* — for 10, ooo l. bail; and this motion was now made 

$850 upon an apprehenſion, that as the writ was only to 

9. Whether, reſtrain him from going out of the realm, it could 

in the con-. not reſtrain him going into Scotland, which by the 
mon ſorm, union is now the ſame kingdom, and yet as effectu— 
and fecurly ally out of the reach of the proceſs of the court as 


en thete- | 
po it can any other foreign Part which 1 is of the king s alle- 


reſtrain the gian Ke. 


party from 
doing into Scol land! ? 


His Lardſhip aſked how they would have it al- 
tered ? and what authority he had to alter an ori- 
ginal writ? eſpecially as this writ was not origi- 
nally intended to aid the proceſs of the court, 
but was a mandatory writ, to prevent the king's 
ſubjects from going (4) into foreign countries to 


practiſe treaſon with the king's enemies? And he 


ſeemed to think, that this caſe muſt have happened 
ſince the union; and yet he had never known, nor 
heard, that any attempt had been made to alter the 
writ: and he ſaid, that perhaps there was no foun- 
dation for the doubt, whether the common writ 
would not prevent the defendant from going into 
Scotland, as well as any of the king's other domi- 
nions out of the reach of the proceſs of the court. 


4) For the uſe to which this writ was originally e 


vide Bacon's a 295. er R. Brunter, 3. Ws J. 3 381 
r. 


& „ 
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that the writ extended to Scotland, notwithſtanding 
the union, and did nothing in it. The regiſters 


likewiſe ſaid they never knew any other than the 
common order made. His Lordſhip conſidered 


whether he might not direct that the ſheriff ſhould 


take ſecurity, that the defendant ſhould not go out 
of that part of Great Britain called England; but 


as ſuch an order might be liable to objections, as, 


whether the defendant might go into Wales ? Whe- 
ther it would be neceſſary to give the ſame direction 
in every other caſe as well as in the preſent? And 
vhether it would not be countenancing an objection, 
which otherwiſe, perhaps, would not be of any 
force? He ſaid, that it was dangerous to alter old 


eſtabliſhed forms, (e) and therefore would make no 


order in it; but left the parties to proceed 1 in the 
old beaten path. / * 


ES Fug” 8 — 
2 1 2 


(e) Sed RI Don's caſe, 1 P. Will. 263. "een it was 
granted to prevent the party from going to Scetiand, and 


alſo for a defendant againſt a co-defendant. Lord Har- 
court, conſidering the party by flying into Scotland to be out of 
the juriſdiction of the court, and Oy out of the 


reach of the proceſs of it. 


Y Reg. Lib. 1735. fol. 407. 


Mr. Hamilton informed the court that ſomething 
of this kind had been moved, in one Mzitchel's caſe, 
in the Lord Cowper's time; who ſeemed to think 


(197) 


An eſtate 
conveyed in | ; 
truſttobe the eſtate of one John White (who had in his life- 
ſold to pay time conveyed it to the defendant, in truſt to ſell 


1 waere all or ſo much of the ſame as would be ſufficient to 
ſidue in truſt Pay his debts, and the incumbrances charged upon 


for the gran- it, and then in truſt for his own right heirs) i in order 
tor and his to have the eſtate ſold, the prior incumbrances paid 


ö _ 15 en off, and then to be paid his debt out of the reſidue. 
brought by 
another cre- a defendant; and ſhe, by her anſwer, inſiſted, that 


DE 
Term. S. Trinitatis 
10 Geo. II. 
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Caſe 44. S Scarth verſus Cotton. 


5 Jul. 8 
BILL was brought by the plaintiff, as a bond- 
creditor, againſt the defendant as truſtee of 


The daughter and heir, who was an infant, was alſo 


ditor againſt being an infant, the parol ought to demur ; een | 
the trultees that although it was a truſt or paying off incum- 


and heir, 
wang ja a brances which then affected the ſame, yet as to the 


minor, and Telidue, it was only aſſets. 


the heir | | 
anſwering that the parol ought to demur during the minority, becauſe (as to 


the reſidue) it was only aſſets: it was ordered accordingly, although the infant's 


counſel * have waived it as pre} judicial to the infant. 


The Lord Cb le thought it was ſo, and char 75 
there was no difference between legal and equitable 
_ aſſets: and although in this caſe it would be to the 

infant's prejudice to take advantage of the law, be- 


caule the Intereſt would out-run the rents and pro- 
| | | | fits 


(199) 


3 


THE Docheſs of D— 


directed her heirs to convey, from time to time, a8 


ids Viner, Abr. tit. Infant, letter (Q). Creed v. Colville, 
e 173- Daviſon v. Goddard, Gib. 66. Chaplin v. 
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ats of the eſtate; yet, it being mentioned in the 


5 pleadings, he ſaid he could not avoid ordering it, 
although the counſel would have waived the objec- 


tion. And ſo an order was made to take an account 
of what was due to the plaintiff; but all proceedings 


to ſtay until the defendant came to age, and the 
plaintiff to pay all parties their coſts, (g) except the 
infantz and to have them again out of the eſtate. (5) 


VV 3 _* Cale 43. 
_ Galley verſus Baer $9 


A building- 


being ſeiſed in fee of 
a houſe and gardens in St. Giles's in the Fields of church- 


called Whitehouſe, upon the 7th of April 1662, lands, by a 


made a leaſe of the premiſſes to the then archbiſhop deceit $8 
of Canterbury and other truſtees, for the benefit of n 5 th 
the rector of the pariſh and his ſucceſſors, for the jeſſor; who 
term of ninety-nine years; and afterwards by her takes a large 
will, dated November 2, 1668, reciting the leaſe fine from 

| the leſſee, 
though no- 


the rector of St. Giles's and his ſucceſſors ſhould thing of that 


direct, declaring her intent to be, that the ſaid was menti- 
houſe ſhould remain as a dwelling-houſe for the oned in the 
ſaid rector and his ſucceſſors for ever, as a free gift 2 : 
by her. There was at her death a leaſe for lives DD 


ſubſiſting, which determined in 1681, when the the executor 


late archbiſhop Sharp was rector; who finding that of the leſſor 


the houſe was ſo old and ruinous that it could not as decreed 


| . 858 VVV to refund 
conveniently be made an habitation for the rector; ni; eee 


and thinking it would be more for the advantage of 10 be laid 
him and his ſucceſſors to let out the ground on a out in a pur- 


chaſe for the 


| benefit of the ſucceſſors ; but the leaſe was allowed to ftand good, becaule it 


did not appear that the tenant was privy to the im polition upon the court, 


ba 


Pl 


Chaplin, 3 P. V. ill, 368. Upvedale v. Uvedale, 3 Alt. 117. 


Sz © - build 


leaſe is made 
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building: leaſe, at a reſerved rent, came to an agree - 


ment with one Boſwell to let him a leaſe for forty- 


one years, at 11 J. per ann. to build houſes on; and 
a bill being brought by Bœſwell to have this agree- 


ment carried into execution, it was decreed by the 


Earl of Nottingham, that a leaſe ſhould be made, 
with covenants to build; and a leaſe was accord- 
ingly made the 27th of February 1682, by Dr. 
Sharp, and the heir of the ducheſs, and the ſurvi- 
ving truſtee of the term. 


Boſwell laid out a conſiderable ſum, and built 
ſixteen good houſes; and his leaſe expiring at Mi- 
chaelmas 1720, when the late Biſhop Barker was 
commendatory rector of St. Giles's, the biſhop, in 
the year 1724, brought his bill, ſetting forth all 
the former proceedings, and ſuggeſting that the 
houſes were ſo ruinous that it was neceſſary to re- 
build them, which nobody would undertake unleſs 
a building leaſe could be obtained for a long term, 
and prayed it might be inquired under what rents 


and covenants it was proper to have ſuch a leaſe 


granted; the Court thereupon ſent it to a maſter, 
who reported that the parties propoſed to let a leaſe 
for ſixty-one years, and to improve the rent from 


16]. to 201. and made it appear that the houſes 


were ruinous, and that it would be for the benefit 


of the rector to have ſuch a leaſe made with proper 


covenants; which the Court accordingly ordered, 


and a leaſe was made June 22, 1725, but in it there 


was no covenant to rebuild, only in caſe where any 


was neceſſary to be pulled down: and it appeared 


by the evidence that the biſhop had taken 600 J. 
for a fine of the leſſee; but nothing of it appeared 
upon the leaſe: in fact, the houſes wanted a great 
deal of repair, but not to be rebuilt; nor was any 
one of them rebuilt, but about 700 J. laid out in 


repairs, the rents being now 167 J. per ann. 


| This bill therefore was brought by the plaintiff 
the preſent rector and immediate ſucceſſor to the 
5 „ 
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biſhop, againſt the biſhop's executor and againſt the 
leſſce, either to avoid the leaſe, as obtained by 


fraud upon the court, and on a contract injurious 
to the ſucceſſor, or to have the 600 J. with intereſt 


from the biſhop's death, for the benefit of the ſuc- 
ceſſor, the preſent rector. ; 


Lord Chancellor. There was not the leaſt fog- 
geſtion to the Court that the biſhop intended to 


take a fine, or make any private advantage; but 


only a deſire of having it inquired how the end of 


ie truſt might be beſt anfverd.-. 


In his propoſal to the maſter he ſays, that not- 


_ withſtanding the inconvenience he hath been at for 
want of a rectory houſe, yet, provided he may 
have leave to make a leaſe, he is willing to do it; 


which 1s ſaid to be a ſuggeſtion that he intended to 


fake a fine. Ir might be a dark intention, and 
ſhews ſkill in impoſing upon the Court, but cannot 
make the caſe the better. Affidavits were laid 


before the maſter, that the houſes would fall of them- 


ſelves if not ſpeedily taken down, which was the in- 
ducement to the Court to make a final decree, and 
thereby give leave to leaſe; and the preſent bill is 
not to ſet aſide the former decree, nor can it be done 
by original bill, except in cafe of apparent fraud; 
nor is the decree wrong in itſelf; but it hath nor 
been rightly purſued, and a wrong uſe hath been 
made of it in the carrying it into execution. 


\ 


According to the decree there ſhould have been 


no fine, and there ſhould have been proper cove- 
nants. If there had been no fine, the biſhop would 
never have agreed to this leaſe at the rent of 207. 
per any, and if the facts had been known .to the 
Court, it would never have ratified the leaſe : this 
therefore is what the preſent bill is brought to rec- 
tify. The queſtions are, firſt as to the leſſee who 
does not appear until 1725, (being no party to the 
former cauſe) when he was told that the biſhop had 


S 3 power 
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power to make ſuch a leaſe, he looked no farther 


back than the decree; he ſaw the power that the 


biſhop had, and it does not appear that he had a 
great barpain : ſo that it ſeems. too hard to ſet aſide 
his leaſe, and the rather becauſe part is fold, and 
the repairs have been great. But ſecondly as to the 

\ biſhop, I have no doubt but the 600 J. ought to be 
conſidered as a part of the truſt from which it 
flowed, and ought to be repaid with intereſt at 4 /. 

per cent. to the preſent rector, from the death of : 


(202 * the biſhop. 


Aud o decreed the 600 L 10 be laid out in a 
urchaſe for the rector (i) and his ſucceſſors, and 
until ſuch purchaſe made, to be laid out on ſecu- 
rity in truſtees' names, and the biſhop's executors 
to pay coſts out of bis, aſſets; but as agalnſt the 
leſſee diſmiſſed the bill without coſts. N 


Caid a6 Stapleton verſus Coloile, 


10 Zuly V 
R. Colvile, by will, deviſed his lands to his 


0 c. wife for life, chargeable with the payment 
idee of two annuities for the lid of the annuitants, and 


for life, likewiſe with a legacy of 10007, and gave her a 
chargeable power to raiſe, by mortgage or ſale of any part of 
with tos the inheritance, ſuch a ſum as would be ſufficient 


rage Page to diſcharge the debts he ſhould owe at the time of 
and witha his death; and then reciting the great ſatisfaction | 
lezacy of : 
1600/7. and gives B. power to raiſe by ſale or mortgage of any part, ſuch a 
ſum as would be ſufficient to pay his debts due at his deceaſe ; and then recit- 
ing the great {ſatisfaction he had of his eſtate's having continued long in his 
name and family, and his deſire to perpetuate both, as far as might be, he 
deviſes all his real eftate, after his wife's death, to his nephew C. for life, re- 
mz:nder to the ſons of C. ſucceſſively in tail, Sc. upon condition of their 
taking his name and arms; and then gives all his perſonal ellate to his wife, 
and makes her ſole executrix: the ſhall take the perſonal eſtate free from the | 
debts of the teſtator; it fhall not te . in exoneration of the real. 


2 


i) Rev. F214 4 1735 Il 342. iy the name of Cat | 
v. SHarple . | 
he 
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he had of his eſtate's having continued ſo long i in 
7 his name and family, and the great deſire he had to 


perpetuate, as far as he could, his name and eſtate, 
he deviſes all his real eſtate (after his wife's death) 
to his nephew Robert Lupkin for life, remainder to 


his firſt and other ſons in tail, Sc. upon condition 


of their taking and uſing the name and arms of Col- 
vile for ever: and then, in the cloſe of his will, he 


202 


gives all his goods, chattels and perſonal ellate to 


his wife, and makes her ſole executrix. 


5 The queſtion was, whether the wife ſhould take 
the perſonal eſtate exempt and diſcharged from the 
payment of debts? or whether the perſonal eſtate 

| ſhould not according to the general rule be firſt ap- 
plied. It had been decreed at the Rolls, that the 

charge ſhould be intirely upon the real eſtate, and 
the wife to have the perſonal eſtate to her own uſe. 


Mr. Attorney General, Mr. Solicitor General, Mr. 
Vierney and Mr. Hamilton argued, that by the known 
and general rule, the perſonal eſtate was the proper 
fund for payment of debts; and that it hath been 
always held, that where there are no words in a will 
to exempt it, either particularly or by neceſſary im- 
plication, it ſhall be appliæd firſt; and whenever it 


hath been held otherwiſe, that hath only been to 


ſatisfy the teſtator's intent, who being maſter of the 


whole may give and diſpoſe of it in what manner he 


pleaſes; as in the caſe of a deviſe to truſtees to ſell 
for payment of debts, &;, But where the debts 
are only charged upon the eſtate, the perſonal 
eſtate muſt be firſt applied, according to the diſ- 
tinction in Wainwright Py, and Bendlaw's 1 
Vern. 72 8 


That in this caſe the clauſe wheels he hath 


diſpoſed of his real eſtate, was to be conſidered hs: 


: () Prec. is Chanc. 451, S. C. : | 
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as auxiliary to that whereby he hath diſpoſed of his 


perſonal eſtate; and whether the deviſee of his per- 
ſonal eſtate takes as executor, or in any other man- 


ner, both law and equity make him but as a truſtee 


for the creditors, who have the beſt right to it: and 


although the teſtator makes both real and perſonal 


eſtate the fund for payment of his debts, yet there 


ſhall be no average; but the real eſtate ſhall be 


chargeable only in caſe of deficiency of the perſonal. 


So where the perſonal eſtate is deviſed to one who 


is made exocutor, unleſs there be particular words 
to exempt the perſonal eſtate, it ſhall paſs to the 


deviſee but as executor, and conſequently applica- 
ble in the firſt place; according to Cuttler and Cox- 
eter's caſe, 2 Vern. 302. and French and Chicbeſter's 


caſe, 2 Vern. $68. the laſt of which is a very great 


(204) 


authority, being warranted by the opinion of the 
Lord Keeper //7ight and the Lord Cowper, who 


both decreed the perſonal eſtate to be firſt applied, 
notwithſtanding that the truſt-eſtate was expreſsly 


and directly charged with payment of debts. So 
in Harewood and Child's caſe, heard by the preſent 
Lord Chancellor, Auguſt 13, 1734, where the words 
were, „I deviſe all my manors to A. and B. and 
ee their heirs, in truſt that they and their heirs, out 
* of the rents and profits, or by leaſe, or mortgage, 
4 or ſale thereof, or any part thereof, ſhall raiſe fo 


© much money as I ſhall owe at my death; and 


* after payment of my debts, and reimburſing 


e themiclves, upon farther truſt that they and their 
« heirs ſhall ſtand ſeiſed of ſuch part of the pre- 


ce miſſes as ſhall remain unſold to and for ſuch per- 
ce ſons and uſes as the manor of C. is already ſet- 


« tled; and if any money remains after payment of 


„% my debts, it ſhal} be paid to my daughter, and 
* ſuch as are intitled to the ſaid manor by the limi- 


* tation aforeſaid,” He had already given the ma- 


nor of C. to his daughrer in tail, with remainder to 
his nephew; and then he gave all his, perſonal 
eltate, of what nature or quality ſoever, to his 


| daughter, whom he made exccutrix; and it was 


t | held, 
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held, that notwithſtanding this expreſs deviſe to the 
truſtees, the perſonal eſtate ſhould be firſt applied 
in diſcharge of the real. The like was decreed in 


Brombale and Willbraham's caſe at the (J) Rolls 


about four or five years ago, where the teſtator de- 
viſed in the following words, viz. © All my per- 


„ ſonal eſtate, of what nature, kind or quality fo- 


© Ever, I give to my ſiſter A. whom I make my 
e executrix, and all my real eſtate, of what kind, 


ce nature or quality ſoever, | give unto my two ſors ; 


« B, and C. chargeable with my debts.” It. was 


held at the Rolls, and afterwards by Lord Chancellor 
King, that the perſonal eſſ ate loud be firſt liable. 


And the ſame had been before decreed in the caſe 
of Lord Gray verſus Lady Gray, 1 Chan. Ca. 297. 


and that of Mead verſus Hide, 2 Vern. 120. In the 
| Preſent caſe there is no deviſe to truſtees for pay- 


ment of debts; but a beneficial intereſt is given to 
the wife for life, with a power to raiſe, by ſale or 
mortgage of the inheritance, ſuch a ſum as will be 
ſufficient for the payment of his debts; which was 


intended only to enable her to diſpoſe of the inhe- 
ritance in caſe of neceſſity, but not at all to take it 


out of the common rule; being no more in effect 
than charging the real eſtate; ; which could be 
charged only by one of the two means chalked out 

by the teſtator. Indeed without this particular 


power, the wife being but tenant for life, could 


neither ſell nor mortgage the inheritance; but that 
can be no objection, ſince in caſe of a deficiency of 
the perſonal eſtate the inheritance would ftill be 


liable, alchough ſhe had no power of charging | it. 


Beſides, the deviſe to his nephew aſter his wife's 


death, evinces the teſtator's intent to be, that the 
real eſtate ſnould not be chargeable but upon defi- 
ciency of the perſonal, it being upon condition that 


Tus nephew hall take his 1 which always im- 
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) The decree in which caſe was afterwards affirmed by 
Lord Chancellor King, vid. pot. 274. 2 


204. 


(205) 


— 


—— ——— —. — 


— — 


—— 
— —ů eo So 2 — — 2 


92 LOI * 


— — — 
* 
— — SD 


— —ä—ů—ñ̃ — — 


— — — — 2 2 5 RES . 7 
.. c I EL ERIC, Lo RAPD 77 8 - 
. 1 = p — rr . © 
— A % * = — 
4 - — 


— 


rn — 3 — - , 
5 = 
= * Yy a - 
. A — n 
of 


- — > vg tv 0 

—— AS 
— — ä 

_ 8 — 


1 r EE, Kakk, 8 Fob bs. 
Ee IR Y Ron 7 
l \ 


— „ 
. 


plies the ere b intent to give the deviſee as 
large, beneficial and great eſtate as poſſible to per- 
petuate his name and family; and was one of the 
reaſons for decreeing a fee ſimple to the deviſee in 

| Joberſon (1m) and Beckwith's caſe. 


Mr. Browne, Mr. W and Mr. Idele in- 
Z3T ſiſted on the other hand, that upon the whole frame 
| of this will the teſtator's intent clearly appeared to 
give his perſonal eſtate to his wife, exempt from 
the payment of his debts; and that all the caſes 
cited on the other ſide did but evince the general 
rule, without governing the preſent caſe, which 
was quite different from every one of them all, 
The directions given in reſpect of his debts, are 
contained in the clauſe whereby he diſpoſes of his 
real eſtate, and with that clauſe he hath cloſed 
every thing in regard to his debts; the deviſe of 
the perſonal eſtate ſtanding ſole and ſingle, without 
any thing therein relating to the payment of his 
debts. And when an expreſs deviſe is to be con- 
trolled by implication, it muſt be ſuch an implica- 
tion as is abſolute and neceſſary; whereas in this 
cCaſe the teſtator's intent plainly appears, to give his 
. perſonal eſtate to his wife abſolutely, without any 
charge; having uſed no words which, either by 
| themſelves, or by any implication, can denote an 
intent in him that the perſonal eſtate given ſhould 
be charged with his debts; and ſince he hatch not, 
neither this nor any other Court can narrow his ex- 
(206) preſſions ſo as to make the diſpoſition different from 
what he intended it to be. Had he intended the 
one to lie upon the perſonal eſtate, he needed 
only to have charged the real eſtate in aid of it; 
but would never have been ſo exact in deſcribing 
the particular manner in which the real eſtate ſhould 
be made chargeable with his debts, as he hath been 
in his creating this power; which if it is not con- 


— 
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fidered as a beneficial power given to the wit in 
order to eaſe her own eſtate, can never have any 
effect: and it is not at all to be compared with an 
authority given to truſtees to ſell; there being a 
very great difference between ſuch bare general 
powers to a third perſon to ſell, or do ſome other 
act, and ſuch a particular beneficial power as the 
preſent one; which, when given to a perſon to do 
a thing that is and will be advantageous to him, is 


5 to be conſidered in the ſame light as if the giver 


| himſelf had done that thing; particularly in the 
caſe of a wife, as it is here. The deviſe of the per- 
ſonal eſtate fo all his goods, chattels, &c. by which 
words, unleſs a part can be taken for a//, ſhe mult 


take the whole perſonal eſtate diſcharged oo; any 


out-goings; for, the word all implies it: ſince 


though as to the creditors the perſonal 8 cannot 


be looked upon as his after his death, yet between 


llegatees and deviſees, it is as much his, and to be 


looked upon as ſuch after his death as during his 
life. And in all the caſes where the intent has 
clearly appeared to diſcharge the perſonal eſtate, it 
hath made no difference whether the deviſe was to 


charge the real eſtate only, or to ſell it. Accord- 


ing to Bamfield and Wyndham's cafe, Precedents in 
Chan. 101. where the deviſce of the perſonal eſtate 


was almoſt in the ſame words as here, and which 


though decreed upon the reaſon, that if the perſonal 


eſtate ſhould not be exempted, nothing would be 


| left for the wife, yet ſeems likewiſe to have gone 


upon the words of the deviſe themſelves. So in the 


caſe of the Attorney General and Barkham, decreed 
in this Court about two years ſince, where the teſ- 
tator deviſed in the following words, viz. © For 
. the juſt and true performance of this my laſt will, 
e and for the payment of all my debts, I give and 
_ © deviſe all my real eſtate; and as to the perfonal 
© eftate, which at the time of my death J ſhall be 


ee poſſeſſed of and intitled fn I give the ſame 


_ © unta my executor and executrix herein named, 


© to defray my funeral charges and expences; + 
WS 1 
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if my ſata eſtate mall fall ſhort to diſcharge 
the ſame, then the remainder to be paid to my 
| * executo1s out of the firſt rents and profits of my 
© rea} eſtate, as they ſhall become due after my de- 


« ceaſe until payment be made of all my legacies, 
« debts and funeral expences as aforeſaid ; and if 
te there be any ſurplus of my perſonal eſtate, that 


c then my executors pay the ſame to my dear and 
« loving wife: and held in this caſe, that the per- 
ſonal eſtate ſhould go to the wife diſcharged from 
the payment of debts. The caſes of Harewocd 


(*) verſus Child, and of Broomball (o) verſus Mil- 


| braham are very different from the preſent caſe; | 


for, in the firſt the daughter was to take the whole 


either way, whether as Teal or perſonal eſtate ; and 


therefore the doubt there could only be with regard 
to the repreſentatives. And in that of Broomball 
verſus Millrabam, had the real eſtate which was 


| deviſed to the ſons been charged with the debts, 


the ſons would have had nothing at all; and the 
teſtator's filters, who were the deviſees of the per- 


| ſonal eſtate, would have run away with the whole: 


fo that the queſtion being between the teſtator's own 


children and his fiſters, it was natural and juſt to 
conſtrue the intent in favour of his children, and to 
lay the load on the perſonal eſtate. But what clear- 
ly evinces the teſtator's intent in the preſent caſe is, 
that the annuities, legacies and debts are all in one 
and the ſame clauſe; and the perſonal eſtate being 


as much the proper fund for the payment of lega- f 
cies as debts, and the legacies being particularly 


charged upon the land, and eoupled and Joined with 


the power given for ſale of part of the inheritance 


for payment of his debts, ſmews he intended no dit- 


ference between them. The annuities likewiſe are 


given in the ſame clauſe; and it can never be pre 


tended that the annuities were defigned by him to 
| ve out of the e eſtate. Then comes a ſe- 


—— 
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parse diſtinet clauſe, whereby he diſpoſes of all bis 
goods, chattels, Sc. without any reference to the 
former, or any thing that looks like an intent of 


burdening the perſonal eſtate with the debts: but 


thoſe being particularly provided for by a former 


clauſe with the legacies and annvities, muſt be con- 


ſidered as deſigned by him to iſſue out of the ſame 


fund, and his intent as to all three to be one and 


£ the ſame. 


Lord e The Gingle queſtion for the 


judgment of the Court is, whether the perſonal 
eſtate ſhall or ſhall not be liable to the payment of 


the teſtator's debts? What the quantum of the 
debts, or the amount of the perſonal eſtate was. at 


the teſtator's death, does not appear; if it did, it 
would give a great light into this matter. Indeed 
it is not abſolutely in the teſtator's power to take 
the perſonal eſtate from the creditors: but he may 


ſubſtirute another fund in the room of it; and if fo, 


this Court will take care that right be done to all 
parties, as well the deviſees of the perſonal as of the 
real eſtate, The teſtator's intent muſt govern the 
conſtruction of his will, and that intent muſt be col- 
lected from the will icſelf. In caſes where the real 

_ eſtate is charged with payment of debts, and an exe- 
cutor appointed, as in Wainwright (p) and Bendlow's 
| caſe, there is no room to doubt of the teſtator's in- 


tent; for, it is no more than charging his real eſtate 
for the better ſecurity of his creditors in caſe of a 


deficiency of the perſonal ; but can never be in- 
tended an exemption of the perſonal eſtate for the 
benefit of the executor, A difference hath been 
taken between the bare charging of the real eſtate, 
and a deviſe to ſell: but I thiok, that in equity a 
charging of the real eſtate is almoſt equal to a de- 
viſe to fell; ſince the Court vill, upon the neceſſity 


of a ſale, order it ſo: and in ainrvrig ht and Bend- 
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 low's 1 the lis s intent appeared to have the 


whole converted into money; and therefore that 


caſe does not ſeem to me to weigh much either 


(209) way. It hath alſo been ſaid, that where the execu- 


tor is named in the ſame clauſe. the nature of the 

erſonal eſtate is not altered ; but it ſtill remains 
liable to the debts; and fore caſes have been ſo 
decreed: but although that reaſon may have ſome 
weight, yet do not I think it ſufficient for the ex- 
oneration of the real eſtate; and unleſs I was ac- 
quainted with the particular circumſtances of French 
(a) and Chichefter's caſe, wherein the book ſeems 
deficient, I can never form any judgment from it; 
| Gnce if che reaſon given in the book for it be the 
only one, I cannot ſay that it gives me intire ſatis- 
faction, nor can I lay any great ſtreſs upon it; and 
the rather becauſe there is a plain difference at law 
between the bare making an executor, and the 


making him likewiſe legatee of the perſonal eſtate; 


as it is in the preſent caſe ; for, in the firſt inſtance, 
if the executor dies inteſtate before probate, the re- 
preſentative of the teſtator is intitled to the admini- 
ſtration; whereas in the latter, there being an ex- 

preſs gift to him, he takes as legatee, and conſe- 
quently upon his death his repreſentative would be 

intitled tovt; an intereſt being veſted in him, in 

his own Aale Take one caſe, bur nothing at all in 

the other, until he*hath converted it. In the caſe 
of Harewood (r) verſus Child, the opinion of the 
Court was founded upon the completion of the will, 
which, being taken together, manifeſted the intent 

to be, that the daughter ſhould take the perſonal 
eſtate liable to the payment of his debts, ſhe her- 
ſelf being deviſee of the whole; and it would have 
been ablurd to imagine the teſtator to have intend- 
ed his perſonal eſtate to be exempt from the pay- 
ment of his debts, when he had expreſsly provided 
that the ſurplus of the produce | of what ne be . 
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raiſed out of the real eſtate ſhould go to the very 
ſame perſon, who was deviſee in tail of the real 
eſtate. In that of Broomball (s) verſus Wilbraham 
the real and perſonal eſtates were pretty much of the 


ſame value, and the debts muſt have exhauſted the 
one or the other fund; ſo that had the judgment of 
the Court been othernile: the man's children would 

have been left without any proviſion. And in that 


of Mead (t) verſus Hide, there was an executor, but 
without any expreſs gift made to him. But in 
| Banfield (u) and Wyndham s caſe the determination 


was in favour of the wife, that ſhe ſhould take the 
perſonal eſtate exempt from the debts ; and there 
| the was made executrix in the ſame clauſe: although 


indeed there be another reaſon given in the book, 


of the debts amounting to more than the perſonal 


eſtate. In that of the Attorney General (x) verſus 
 Barkham, the teſtator had laid the charge upon the 
real eſtate, and then taking up his perſonal eſtate, 

mentions particular things which he chargeth it 


with; fo that the ſurplus there meant, mult be the 


ſurplus after the particular charges which he had 
there ſpecified; and therefore this caſe, being very 
pare muſt ſtand upon its own bottom and rea- 
ſon, and cannot be compared to the preſent one. 
All thoſe cafes depended upon the intent plainly 
appearing, as this muſt do likewiſe. After the gift 


of the annuity and legacies wherewith he hath | 
charged his real eſtate (wherein I do not think that 


the uſing the words charging or chargeable, will make 


any difference, ſince they are uſed indifferently) he 


gives his real eſtate to his wife for her life; and al- 
though it does not neceſſarily follow that the coup- 


ling both together, ſhews he intended both to be 
| Payable out of one and the ſame fund, the perſonal 
eſtate being the proper fund for debts, though no 
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proviſion had been made by the teſtator; but tle 
annuities having none but what is particularly pro- 
vided for them, yet that muſt have ſome weight, | 


Then comes the power given to the wife, which 
ſeems to me very clearly to manifeſt this intent, that 
ſhe ſhould take what he hath given to her by his 
will to het own uſe. For, his intent being to carry 
down and perpetuate his eſtate in his name and fa- 
mily, can it be ſuppoſed, that after having given his 
wife the whole power over his perſonal eſtate, by 
making her executrix, he would likewiſe give her a 
power of diſpoſing of ſo much of the inheritance, 
(and conſequently of defeating the deviſe to his ne- 
phew, not of ſo much as the perſonal eſtate ſhould _ 
prove deficient, but of what ſhould be neceſſary for 
the payment of his debts,) unleſs he had intended 
her the perſonal eſtate abſolutely to her own uſe, 
clear and diſcharged from the payment of his debts? 
His intent ſeems clear to give her this power of dif- 
poſing of ſo much of the inheritance as would ſatisfy 
his debts, in order to ſecure her the full enjoyment 
of her eſtate for life, and of the perſonal eſtate, free 


from all charges whatſoever. g 


And ſo affirmed the decree in behalf of the 
wife. (0 VVV „ 2 


— 


(3) Reg. Lib. B. 1735, fol. 419. In the deciſion of 
caſes upon this ſubject, the Court ſeems to have adopted 
for the ground of its determination the diſtinguiſhing cir- 
cCumſtances of each, without any direct reference to any ge- 
neral principle as applicable to them all, admitting however 
the general rule of the Court to be, viz. that the perſonal 
eſtate is the primary fund for the payment of debts, and will 
be ſo applied in the firſt inſtance, unleſs where the teſtator 
by expreſs words, or by plain and manifeſt implication has 
exempted the perſonal, and directed the real eſtate to bear 
the burden of his debts: it therefore neceſſarily follows that 
in every caſe of the kind, the principal queſtion muſt be, whe- 
ther from the very words uſed by the teſtator, or by plain and 
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neceſſary inference, the intention of the teſtator to ex- 
onerate the perſonal eſtate can be ſatisfactorily collected. 
Wainwright v. Bendlowes, 2 Vern. 718. Bamfpfield v. 
| Popham, Prec. in Chan. 101. Adams v. Meyrich, 1 Eg. 
Caſ. Abr. 271. Hall v. Brooter, Gilb. Eg. Rep. 73. 
Stapleton v. Colville, paſt 202. Walker v. Fackſon, 2 Atk. 
624. Kjnaſlen v. Kynaſflon, 1 Ero. Cha. Rep. 457 (cited). 
Anderton v. Coole, ibid. 556 (cited). Hoelliday v. Bow- 
man, ibid. 145 (cited). Mebb v. Jones, 2 Bro. Cha. Rep. 


60. are caſes where the intention of teſtator appeared 


ſufficiently clear to the Court, to exempt the perſonal 


eſtate, But in French v. Chicheſter, 1 Bro. P. C. 192. 


Fereyes v. Robertſon, Bunb. 302. Ambl. Rep. 33. Earl of 
Inchiguin v. Obrien, 1 Will. 82. Bromhall v. Wilbraham, 
poſt. 274. Stephenſon v. Heathcote, 1 Bro. Cha. Rep. 458 
(cited). Samevell v. Wake, 1 Bro. Cha. Rep. 144. Duke 
of Ancaſter v. Mayer, 1 Bro. Cha. Rep. 454. the Court held 
the perſonal eſtate to be firſt liable, In the latter caſe, the 
material caſes upon this ſubject are recognized, and the cir- 


cumitances which governed the deciſion of each thoroughly 


conſidered, 
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ment after 
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Hervey verſus Afton. 

IR Thomas Alton, by ſettlement after mar- 
riage, creates a truſt- term of one thouſand years, 

the truſt whereof he declares to be by mortgage or 


ſale of the premiſſes to raiſe the ſum of 2000/7. for 


the portion of each of his daughters, provided they 


married with the conſent of the defendant their 
mother; then directs a yearly ſum to be paid them 


out of the rents and profits until they marry; and if 
any of his daughters ſhould happen to die before 
marriage with ſuch conſent, that her portion ſhould 
ceaſe, and the premiſſes be exonerated thereof; and 
if ſuch portion ſhould be raiſed in whole or in part, 
that the ſame ſhould be paid to ſuch perſon to 


out of the rents until they marry ; and if any of them die before marriage with 


ſach conſent, her portion to ceaſe, and the premiſſes to be exonerated thereof; 
and if it be raiſed, to be paid to ſuch perſon to whom the premiſes ſhould be- 
long ; and by will he creates another truſt-term to raiſe by ſale or mortgage 
45001. whereof 20907. to be paid to each of his daughters in augmentation of 
their fortunes, ſubject to ſuch condition as in the ſettlement ; and by a codicil 
creates another term for the better raiſing their portions, A. dies, the daugh- 
ters marry without conſent ; the portions thall be 1aiſed, but the huſbands ſhall 
make competent ſettlements. : : G | | 


wh om 
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whom the premiſſes ſhould belong. By his will 


1722. he creates another truſt- term, to raiſe by ſale 


or mortgage the ſum of 4500 J. whereout 2000 /. 
to be paid to each of his daughters in augmentation 
of their fortunes, but ſubje& to ſuch conditions as 
are declared in the ſettlement : apd by a codicil, in 


purſuance of a power of revocation, he creates an- 


bother truſt-term for the better raiſing of his daugh- 


ters portions. Sir Thomas died in 1724. leaving 


(z) eight daughters, one of whom Mr. Hervey 
married after the age of twenty-one, but withdut 


the conſent of her mother; and another married 


Mr. Clutton at her age of nineteen, and without 


conſent likewiſe; and they and their huſbands 


brought their bill (@) againſt their mother and bro- 
ther to have their portions and additional fortunes, 


and to have the real eſtate applied towards pay- 
ment of their reſpective portions; alledging, that 
upon their reſpective marriages their portions be- 
came payable. Mr. Clutton, the huſband of one of 


the daughters, died; whereupon they brought a 


bill of revivor, and a decree was made by conſent, 


with liberty to apply farther to the Court: and now 


Mr. Hervey and his wife, and Mrs. Clutton, pre- 


ferred their petition for payment of their portions, 


Mr. Harvey offering therein to ſettle his wife's for- 


tune, and they inſiſting, that the lands were ſuffi- 


cient to anſwer the daughter's additional portions. 


The Maſter of 


ſider of this caſe, 


queſtion is, whether the plaintiffs be intitled to 


marriages being 


2 


thoſe original an 


ad without the conſent of the 


e 8 3 


* n 


8 
. 0 


—ů 3 


having the truſts of their father's will carried into execu- 
tion, and their portions ſecured to them, Reg. Lib. 


(4) In Trinity term 1734s Reg. Lib. 


3 


n „ 2 HWP 


he Rolls having taken time to con- 
ow delivered his opinion. The 


additional portions, both the 


| (=) The daughters in Eaſter term 1725, filed their bill 
againſt Lady Alion and the truſtecs, for the purpole of 
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Lady Aſton the mother? And firſt it is to be ob- 


ſerved, that theſe portions are proviſions for chil- 


dren. Secondly, that the loſs of theſe proviſions is 


a penalty. And, thirdly, that this court can im- 


Poſe terms upon the huſbands as to the ſettling the 


| fortunes. Nor are proviſions for children merely 
voluntary; ſince nature obliges parents to take care 


(214) 


of their children. F. N. B. 284. of the new edition; _ 
and that the Court did very early impoſe terms upon 
huſbands applying for their wives' fortunes, appears 
from the caſe of Shipton, in a book called Reports of 
Caſes in the time of Sir Heneage Finch, 145. (6) 


Now, for the clearing up of this queſtion it is to 
be conſidered, that by the canon law all conditions 
againſt the liberty of marriage are unlawful. Swin- 
bourne 150. And in the ſame chapter it is ſaid, 


e thar although the legacy be given over, yet it is 


« void, as being in reſtraint of marriage, and con- 
cc ſequently againſt the good of the commonwealth.” 

Thus it flood by the ecclęſiaſtical law. (c) And.in 
Moore (d) 857. Pigot's cafe, cited by 7. Winch, 


comes up to the preſent caſe, it was a condition an- 


nexed to a legacy that the daughter ſhould marry 
with the conſent of the mother, ſhe married with- 
out her mother's conſent, and yer ſentence was 


* 
9 


(8) Jide alſo as to this point Milner v. Colmer, 2 P. Will. 
642. Jacobſon v. Williams, 1 P. Hill. 382. Adams v. 
Fierce, 3 P. Will. 11. Brown v. Elton, 3 P. Will. 202. 
Beſville v. Brander, 1 P. Will. 459. Jeuſon v. Moulſon, 
2 At. 418. Ex parte Coyſegame, 1 Ath. 192. Grey v. Ken- 
tiſh, 1 Att. 280. Saddington v. Kinſman, 1 Bro. Cha, Rep. 


47. Wirral v. Marlar: Buſhnan v. Pell, both reported 


and cited by Mr. Cox in notes, 1 P. Mill. 460. Dimmick 
v. Aikinſon, 3 Bro. Cha. Rep. 195. 5 


(c) Vid. the caſe of Long v. Dennis, 4 Burr. 2055. 
(4) Griſly v. Luther, S. C. which caſe, Mr. Juſtice 


Compns is reported to ſay was determined in the eccleſiaſti- 


cal court, neither did it appear there was any deviſe over, 
1 Aik. 376. | FE. N 
1 g1ven, 
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given, that ſhe ſhould have her legacy: which 
| ſhews that the common law courts had adopted the 


' notions of the eccleſiaſtical lawvers. This Court 


indeed hath not gone ſo far; where-ever there is a 
deviſe over, that deviſe over having always been 
held to be good: but where there is no deviſe over, 
ſuch conditions have been only conſidered as in ter- 
rorem, i Mod. 308. Abr. Eq. Ca. 110. and there is 
a reaſonable foundation for conſtruing ſuch deviſes 
to be in terrorem only: for, though a daughter mar- 

ries without her father's conſent, yet it is not to be 
ſuppoſed that this ſeverity (was he living) would 
carry him ſo far as to leave her quite deſtitute. Be- 
ſides, whatever is injurious to the commonwealth 


is unreaſonable; and therefore it was that reſtraints 


of marriages were diſcouraged by the Roman laws: 
for theſe reaſons this Court hath conſtrued ſuch li- 
mitations to be only i zerrorem, unleſs there be a 


deviſe over. Indeed it hath been inſiſted, that in 


the preſent caſe there was a deviſe over; for that, 
by that clauſe of the will whereby the teſtator pro- 
vides the additional ſum of 2000/7. to each of his 
daugghters, he gives the reſidue (over and above the 

2000. a- piece) to his wife: but the legacy is not 
by that given over, only the reſidue over and above 
the 20001. It hath been likewiſe inſiſted, that by 
the clauſe in the ſettlement declaring, that if any 

ſhould die before marriage with ſuch conſent, that 
her portion ſhould ceaſe, there was a ſufficient diſ- 
poſition of it: but ſurely this is not a good diſpoſi- 
tion within the meaning of thoſe caſes that allow a 
limitation over to be good; for, this is not to take 
place upon marrying without conſent, but upon 
dying before marriage with ſuch content, and is no 
more than providing for daughters dying unmar- 


Tied; he taking it all along that if they married they 


would do it with conſent. Here does not appear to 
be any perſon in the teſtator's view to whom theſe 


fortunes ſhould go over; as there does in all the 


caſes where theſe limitations over are allowed: the 
intent being as clear in thoſe caſes to give it over 
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upon breach of the condition, as that upon pere 


formance of it the firſt taker ſhould retain it. 


As to authorities I all cite firſt thoſe that relate 


to perſonal eſtates; the caſe of Eſcot verſus Eſcot, 
February ©, 1662, and mentioned 1 Chan. Ca. 144. 


was a deviſe ro his nephews and nieces; to his ne- 
phews at twenty-one, to his nieces at twenty-ane or 
marriage; but if they married without their mo- 
ther's conſent, then he deviſed it over; and the 

ourt went ſo far in this caſe as to decree the legacy 
notwithſtanding the deviſe over. The next is that 
of Sir Henry Bellaſys verſus Sir William Ermine, 
1 Chan. Ca. 22. and agrees with the Regiſter Book; 
the condition was, that ſhe ſhould marry with the 


| conſent of A. and if not, that ſhe ſhould have but 


1001. per ann The Court held this proviſo to be 
only in terrorem, So Garrett (e) and Pretty's caſe, 


2 Vern. 293. where, for want of a deviſe over, the 


condition was held to be but in terrorem. | 


The true . of this diſtinction is given 1n 
Stratton and Grymes's caſe, 2 Vern. 357. that a de- 
viſee over being named, he muſt be looked on as a 


perſon whom the teſtator conſidered and had in his 


thoughts as to what proviſion and benefit he was to 
have by the will. Indeed that of Amos verſus Hor. 
ner, Abr. Eg. Ca. 112. is contrary to the former de- 
terminations; but no reſolution was there taken, 
(J) but it went off for want of parties, and never 
came on again. And 1 in 55 of Creagh verſus Wilſon 
1 2 Vern. 


— 


6. ) In this caſe the daughter was held to be ited ta 
the portion though ſhe married without conſent, becauſe it 
was not deviſed over, but only directed to Hall into the ſur- 

lus; but in the caſe of Amos v. Horner, the reſiduary be- 
quelt was heid to be a ſufficient deviſe over, 50 Scott v. 
Tyler, 2 Bro. Cha. Rep. 431. 

CE But Lord Chief Juſtice Milles in his argument in 


Hervey v. Aon | is reported to ſay of this caſe, 6 that though 
” indeed 
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2 Fern. $72. the intent of the condition was to pro- 

vide againſt his daughters marrying a papiſt; which, 
fince the proteſtant religon hath been ſettled here, 

is a very good condition; and if the teſtator's intent 


be defeated in that reſpect, the legacy ſhall not be 
paid. Nor will theſe fortunes being chargeable 


upon land, vary the caſe; for, although they are to 
ilſue out of land, and are ſecured by deed, yer this 
being upon a direction of truſt- money, though by 
deed, the Court will adjudge this limitation to be 
only in terrorem ; the intent of the parties being as 


much to govern in conſtruction of truſts, as in con- 


ſtruction of wills: as is ſaid by Lord Somers 1 in SHel- 
don and Dormer's caſe, 2 Vern. 311. Nor is the 
caſe of Fry (g) verſus Portes applicable to the pre- 
ſent caſe; that being a condition annexed to a legal 
_ eſtate, and this being an equitable intereſt only. 
In Farmer and Compton's caſe, 1 Chan. Rep. 121, 
although the marriage was againit conſent, yet the 
daughter was held to take, by the opinion of two 
Judges to whom it was referred. And in that of 
Fleming verſus Waldgrave, 1 Chan. Ca. 58. the be- 
neſit of the leaſe was decreed to the adminiſtrator 
notwithitanding the deviſe over. Indeed in that of 


Aton verſus Afton, 2 Vern, 452, the Court would not 
relieve, becauſe of the expreſs words of the deviſe 


over. The Lord Falkland's caſe, 2 Vern. 333. is 


not at all applicable to this caſe; nor will it be an 


authority almoſt in any caſe, from the peculiarity 


of its circumſtances. That of King verſus Withers 


reported in a book compoſed by the late Lord C. B. 
Gilbert, called Reports in Equity, 26. (and Preced. in 
Chan. 348.) is an expreſs authority for the plaintiff, 
ns I cannot agree with what is there ſaid, 


| 


i r e 
cc indeed there is no decree to be found in the regiſter, yet 
it appeared by the Calendar that a decree was made, but 
„being RY the plaintiff, he ſuppoſed it had never been 
28 © drawo up.” 


i Had, 300. 1 "Wok Col Air. 112. $. C 
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that truſt- - money to ariſe out of land muſt have the 


| ſame conſtruction that the lands themſelves would. 


So likewiſe is the determination in Semphill (b) 


verſus Batly, Preced. in Chan. $62. By all theſe 


various judgments it appears, that ſuch clauſes in 
reſtraint of marriage are never taken favourably, 
bur generally reſtrained, as intended only in terro- 
rem. In the preſent caſe it is a ſum of money 
charged upon land; but there being no diſtinction 
between conditions annexed to money charged upon 

land and conditions annexed to portions ariſing out 
of the perſonal eſtate; and portions by will being 

due by eccleſiaſtical law notwithſtanding ſuch con- 
ditions as this annexed to them, portions by ſettle- 
ment (although under the like conditions) are hke- 
wiſe due bv the Jaw and rules of this Court; and 


therefore I think the plaintiffs well intitled 40 their 
ſeveral portions. 


And fo ordered, that Mr. Hervey ſhould make 
his propoſals before the maſter as to the ſettling his 
wife's fortune; and that Mrs. Clutton's fortune 
ſhould be paid to her, her huſband being dead. (i) 


— 
—— 


(Þ) This cafe was heard in the Duchy Court, coram 
Lechmere Chan. aſſiſted by Lord Chief Juſtice King, and Mr, 
Juſtice Dormer, and the reaſon the chancellor and the chief 
juſtice went upon was, that the condition appeared to be a 
Jooſe, inconſiderate Aeon: and beſides there was no de- 
viſe over. But Mr, Juitice Dormer diſſented. 


(i) Reg. Lib. A. 1736. fol. 60. The Mafiter of the Rolls 
ſeems to have determined this caſe upon a principle, that a 
condition annexed to money or portions charged upon lands, 
were entitled to the ſame equitable conſtruction to avoid a 
forfeiture, as conditions annexed to portions ariſing from 
perſonzity, and that, notwithſtanding the condition was a 
precedent one. But afterwards in Trinity term 1738, this 
decree was reverſed by Lord Hardwicke Chanc. aſſiſted by 


Lord Chief Juſtice Lee of the King's Pench, Lord Chief 


Juſtice Willis of the Common Pleas, and Mr. ſuftice Comyns 
of the ſame Court, They ſeem to have conſidered that por- 


a tions or intereſts e to be raiſed out of land had no- 


thing 
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: thing teſtamentary in them, and therefore were not to be 


governed by the rules of the civil or canon, but by thole of 


the common law: that no rule was more fixed, than that 
_ portions charged upon lands did not veſt until the time of 
payment arrived: that the preſent condition to marry with 


| conſent was a lawful one, and a condition precedent, and that 


being ſuch, nothing veſted in the plaintiffs until that condi- 
tion was performed. Vide Comyns's Rep. 726, S. C. 1 Ath. 
361. 8. C. where the reader will find the arguments of the 
judges, with the reaſons which induced a reverſal of the de- 
cree at the Rolls ſtated much at large. It ſeems therefore by 
this deciſion to be ſettled that conditions in reſtraint of 
marriage, ſo far as the ſame reſpect intereſts ariſing out of 
lands are to be governed by the rules of the common law, 
and therefore whether the condition be precedent or ſubſe- 
quent, or whether there be a deviſe over or not, the intereſt 


ſhall never veſt until the condition be performed. Vide Pop- 


ham v. Bamfield, 1 Vern. 300. Bertie v. Lord Falkland, 
3 Chanc. Caf. 129. 2 Freem 220, and 2 Fern. 333. Fry 
v. Porter, 1 Chanc. Caſ. 138. 1 Mod. 340, 8. C. Pigot 
v. Morris, Sel. Caſ. in Chanc. 26. Manſell v. Manſell cited 
and ſtated in 2 Bro. Cha. Rep. 473. Ambroſe v. Aſhby, 
4 Burr. 1429. But with regard to perſonal legacies the 
rule ſeems to be that the condition in reſtraint of marriage 
whether precedent or ſubſequent ſhall be void, unleſs there 
be a deviſe over, in which caſe, the right of the deviſee over 
ſhall prevail. Bellaſis v. Ermine. 1 Chanc. Caſe 22. Sem- 
pill v. Bayly, Prec. in Chanc. 562. Pulleing v. Reddy, 1 Will. 


21. Iheeler v. Bingham, 3 Ait. 365. Keyniſhv. Martin, 
3 Ath. 330. lion v. Elton, 1 Wilſ. 159. Chancy v. Gray- 


don, 2 ith. 616. Daley v. Deſbouverie, 2 Att. 261. Under- 


word V. Morris, 2 At“. 184. Hemmings v. Munchley, 1 Bro. 


Cha. Rep. 303. So a gift of the general reſidue, without any 

ſpecifie bequeſt over, has been held to be effectual to defeat 
a legacy where the ſame is annexed to a condition to marry 
with conſent, and the legatee afterwards marries without con- 


fent. Amos v. Horner, 1 Eg. Caſ. Abr. 112. Scott v. Tyler, 


2 Bro. Cha. Rep. 43. which ſeems to have ſettled this 
point, the contrary having been held in ſome antecedenc 
authorities. Garret v. Pretty, 2 Vern. 293. 2 Freem. 220. 
8. C. MWheeler v. Bingham, 3 Ai. 305. Paget v. Hay- 

wood (cited 1 Att. 378). The caſe of Scott v. Tyler (the 


la:eſt authority upon this ſubject) was very elaborately 


argued, and the principles which the earlier and later 
Authorities went upon very thoroughly inveſtigated. By 
this deciſion therefure it ſhould ſeem that a reſtraint impoſed 


by 
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Catherine . Widow a 
and Executrix of 14 Þ Plaintiff; 
phrey Morrice, deceaſed, 


Governor and Company of 4 
the Bank of England, and 5 Defendants. 
other Creditors, 


(*218) 

(HE ſtate of the caſe, as far as 1s material, 
Cafe 48. 1 was as follows : i 
An execu- Mr. "SIG in the He time of the teſtator, the 


wh of 4. huſband of the plaintiff (viz.) in OZecber 1720, 
px) n made his will, and thereby gave to Mr. Morrice 
Shred to 16, 500 J. in truſt for his daughtets,* to be paid to 
divers per- them, and the ſurvivors of them, at twenty. one or 
ſons, in 

debts of different natures, is ſued in this court by ſome of them; ap- 
pears and anſwers immediately, and confeſſes their bill, ſome of the plain- 
tiffs here being her own daughters; other creditors ſue the execstrix at 
law (where ſhe cannot plead” the decree) and obtain judgments. The 
decree here being for juſt debts, is not per frandem, and the ereditors, plain- 
tiffs at law, ſhall be injoined, and the executrix protected in her obedience to 
the decree; the plaintiffs at law to come in afterwards in due courſe of admi- 
niſtration, the whole being legal affets. The judgments of all courts at law, 
having proper Juriſdiction, whether by grant or preſcription, are equally bind- 
ing. The decrees in this court are of equal force with judgments at law; and 
the real priority in point of time (and not by relation to the firſt day.o of a term) | 
mu give the preference in point of payment. 


— — 


IJ 


PO ä 


by a parent upon a child from marrying without conſent, or 

until a certain age, &c, is a reaſonable, and therefore a law- 
ful one: that there is no diſtinction in the caſe of a per- 
ſonal legacy, or a portion payable out of money between 
precedent and ſubſequent conditions, whether the legacy 
fhall veſt, where the condition has not been performed, and 
there is no deviſe over : that a bequeſt of the reſidue is as ef- 
fectual to defeat a perſona) legacy or a portion payable out 
of money, when the condition which is to veſt the legacy 
has not been acts as @ Jpeci Hic deviſe over. 


mar- 


In Curia Cancellarie, . 


a; which ſhould firſt happen, ſhare and mare 
alike, together with ſuch intereſt as ſhould be made 
of the ſame, He gave ſeveral other legacies to 
other perſons; and, ſubje& to his debrs and fu- 


neral expences, he gave all the reſidue of his real 


and perſonal eſtate to Mr. Morrice, his heirs, exe- 
cutors, Sc. and made him ſole executor. Mr. 
Morrice being a great trader contracted many debts, 
and died November 16, 1731, having made his will, 
and the plaintiff his executrix; his affairs being 
much embarraſſed, and he ſtanding. indebted to 
veral perſons by ſpecialty and otherwiſe in large 


ſums of money, and particularly to the Bank of 


England for 350001. by ſimple contract, ſoon after 
his deceaſe, and before any action commenced 
_ againſt the plaintiff by any of the creditors, the de- 
fendants Anne, Judith and Elizabeth, the daughters 


of Mr. Morrice, with ſome other few creditors, De- 


tember 15, 1731, exhibited their bill againſt the 


- - plaintiff as executrix of her ſaid huſband, ſetting 


forth the ſeveral ſums that Mr. Morrice was indebted 
to them reſpectively, and with which he was in- 
truſted for their benefir, which remained unpaid, 
together with a great arrear of intereſt, and thereby 


prayed a decree for the payment thereof; Mrs. 


| Morrice, the now plaintiff, immediately put in her 
anſwer, confeſſing the bill, and on the 25th of Ja- 
nuary 1731, the cauſe was heard upon bill and an- 


ſwer only; and the now defendants, Mrs. Morrice's 


daughters, obtained a decree, that -the plaintiff 
ſhould, out of the aſſets of her ſaid huſband, pay 
the ſaid ſeveral ſums of money ſo demanded in 4 
courſe of adminiſtration. The plaintiff, in obe- 
dience to that decree, on the 4th of February fol- 
| lowing, paid out of her huſband's aſſets to two of 
the daughters 10,1117. in ſatisfaction of part of 
their demands under the decree. On the 16th of 
December 1731, ſome few other creditors, for ſmaller 

ſums of money, filed their bills for the payment of 
ſeveral quantities of South-Sea ſtock and annuities, 


and Eaft- India Rocky that were transigered to Mr, 
| Mor- 
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Morrice, in truſt for them, praying that the ſeveral 
ſtocks, as remaining in Mrs. Morrice's name, might 
be transferred to proper truſtees; and as to fo much 


as Mr. Morrice had diſpoſed of to his own proper 
_ uſe, the now plaintiff might be decreed out of her 
huſband's aſſets to make good the ſame. Mrs. 


Morrice confeſſed this bill, and on the 2d of Fe. 

bruary 1731, a like decree with the former was 
made, that the plaintiff ſhould pay what was cer- 
tified by the maſter to be due (after an account was 
taken) out of the aſſets in a courſe of adminiſtra- 
tion. All the defendants had notice of theſe de- 
crees, from the plaintiff or her agent, ſo ſoon as 
they were made; and alſo notice that the aſſets of 
the ſaid Mr. Morrice come to the defendant's hands 


were not ſufficient to diſcharge their reſpective debts 


upon ſpecialties; and that the ſums of money de- 
creed as aforeſaid, except the ſaid 10,111 J. before- 
mentioned to be paid, were yet unpaid, and the 


other parts of the decree wholly performed: while 
all this was doing, ſeveral other creditors brought 


their actions for their reſpective debts, againſt the 
plaintiff as executrix of her huſband, and particu- 


larly the Bank of England, for 28, 990 J. to which 


the defendant pleaded a ſpecial plene adminiſtravit, 
and would have pleaded ſeveral other bonds kad ſhe 


then been informed of the ſame; and alſo the two 


decrees had ſhe been able by the rules of law ſo to 


have done, they being obtained before any plea 


pleaded. After this the now plaintiff filed her bill, 
ſetting forth all the above-mentioned particulars ; 
and that by the rules of law ſhe could not plead the 
faid decrees to their ſeveral actions, or retain aſſets 
in her hands ſufficient to ſatisfy them, or any way 
rotect herſelf from the executions on the ſeveral 
judgments obtained againſt her; and therefore ſhe 
prayed, that what ſhould appear to be due to any 
one of the defendants might be reſpectively paid 
out of the aſſets of the deceaſed, ſo far as they 
would extend, in due courſe of adminiſtration, re- 
gard being had to the nature and ſuperiority of their 
| | | 1 | debts; 


4 
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and indemnified in paying a due obedience to the 
decrees of this Court; and that the defendants 
mignt be reſtrained from proceeding at law. 


The Bank and other judgment creditors inſiſted, 
that the decrees were fraudulent, and obtained by 
colluſion between the now plaintiff and the other 
parties to thoſe ſuits, to give an undue preference 
to the parties concerned therein: and they inſiſted 
farther, that as their debts were due upon judg- 
ments, they were to be paid before the decree cre- 
Wang ee hats | 


Sir Joſeph Jekyll, Maſter of the Rolls, directed the(k) 


decree creditors to be firſt paid, as being prior in 
time ; and after they were ſatisfied, then the ſurplus 
of the aſſets, if any, ſhould be applied to the pay- 
ment of the ſeveral judgments according to their 
priority, and the other creditors to be paid in a 
courſe of adminiſtration, — 


Tord Chancellor. The rule of this court, with 
regard to equitable aſſets, is to put all the creditors 
on an equal footing ; ſo where the aſſets are partly 
legal (/) and partly equitable : and though equity 
cannot take away (m) the legal preference on legal aſ- 
e . 18 ORs: ſets; 


* 


(Ai) So Jaſeph v. Mott. Prec. in Chanc. 79. + 
(s) For the rule by which the court is governed in the 
marſhalling of aſſets, vide Mafters v. Maſters, 1 P. Will. 422. 
Clifton v. Burt, ibid. 679. Bligh v. Earl of Darnley, 2 P. 
Will. 620. Sagitary v. Hyde, 1 Vern. 445. Wilfan u. 
Fielding, 2 Vern. 763. Lutkins v. Leigh, ante 54. Haſle- 
word v. Pope, 3 P. Will. 323. Galton v. Hancock, 2 Ath. 
435, 437- Martin v. Martin, 1 Veſ. 212. Arnold v. 
Chapman, ibid. 111. Lacam v. Martins, 1 Veſ. 312. La- 
noy v. Duke of Athol, 2 Ath. 4460606. 

(m) For the difference between legal and equitable aſſets, 
vide Freemoult v. Dedie, 1 P. Will. 429. Deg v. Deg, 


debts; and that the plaintiff might be protected 
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ſets; yet if one creditor has been partly paid out of 
ſuch legal aſſets, when ſatisfaction comes to be 


made out of equitable aſſets, the Court will poſt- 


pone him till there is an equality in ſatisfaction to 


all the other creditors, out of the equitable aſſets, 


roportionable to ſo much as the legal creditor has 


been ſatisfied out of the legal aſſets. This is a 5 


matter that has been ſo often determined, that it 
will be unneceſſary to cite authorities; and it is 
founded on this, that by natural juſtice and con- 
ſcience all debts are equal, and the debtor himſelf 
is equally bound to ſatisfy. them all. Indeed this 
Court, in the diſtribution of legal aſſets, follows the 
rule of law, which allows of preference to creditors, 
who have made uſe of legal diligence in getting in 
their debts. This Court and the courts of law, in 
that particular inſtance, have a concurrent juriſ- 
diction; and bills are at this day brought againſt 
executors, not merely for a diſcovery of the aſſets, 
but alſo for ſuch diſcovery, and a ſatisfaction of the 
debt; though the more antient way might be to 
bring a bill for a diſcovery only; and the reaſon of 
fuch bills is, that the creditor can have better aid 
in this court than he can at law; for he may have 
the oath of the executor for the diſcovery of aſſets; 
But as this Court hath only a concurrent juriſdic- 
tion upon legal aſſets with courts at law, and as 
ſuch preference 1s allowed by law, there would-be 
great confuſion in the adminiſtration of legal aſſets 
if this Court did not in general follow the ſame 


rule here: and therefore it is upon that reaſon that 


courts of equity have departed from that rule which 
they had ſet to themſelves, and borrowed from 
principles of natural juſtice, In the preſent caſe 


= %. = 2 


2 P. Vill. 415. Cutterback v. Smith, Prec. in Chance. 127. 


Bickham v. Freeman, ibid. 137. Allen v. Heber, 2 Strange, 
1270. Plunket v. Penſon, 2 Atk. 290. Prowſe v. Abing- 
ton, 1 Ai. 482. Hargrave v. Tindal, 1 Bro. Cha. Rep. 
136 (cited). Sk v. Prince, 1 Bro. Cha. Rep. 138 (cited). 
Newton v. Bennett, 1 Bro. Chan, Rep. 135. Batſon v. Lin- 


degree, 2 Bro, Cha. Rep. 94+ 85 
2 the 
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tte aſſets are all legal; and the firſt queſtion will 
be, whether any of thoſe creditors, who ſtood on 


an equal footing at the death of Mr. Morrice, have 


gained a preference by what has happened ſince? 
* Secondly, what will be the conſequence of that 
with regatd to the executrix, and whether ſhe will 


be intitled to any, and what relief in this court? 


In this preſent caſe ſome are ſimple contract cre- 
ditors, others are creditors by judgment, others by 
| decree; and the general queſtion at the bar has 
been, whether decree creditors are equal to judgment 
creditors or not? In the conſidering of this point 
ſome gentlemen have gone into the antiquity of the 


juriſdiction of the ſeveral courts of equity and law: 
bur queſtions of that kind, unleſs they neceſſarily 


tend to give a determination to the matter in dif- 


pute, are greatly to be avoided. And that the 


preſent caſe does not depend on the antiquity of 
this court, or the extent of its juriſdiction, or whether 
it is a ſuperior or an inferior juriſdiction, appears; 
for that judgments at law againſt the teſtator in courts 


commencing by grants, are equal to judgments in 


courts by preſcription; and that the judgments of 


courts of general juriſdiction, as in Weſtminſter Hall, 
and of courts of record of the narroweſt juriſdic- 


tion, are all equal: which is a demonſtration, that 


in conſideration of law, it is not the antiquiry of 
the court, nor the extent of its juriſdiction, or its 
being a ſuperior or inferior court, that makes wp 


difference with regard to the rank or order in whic 
judgment creditors are to ſtand; and conſequently 
it is plainly immaterial to enter into thoſe matters: 
but the law ſeems to be founded in this, that the 
Judgments of all courts, upon matters or perſons 
within their juriſdictions, are concluſive ſo long as 
they are in force; and the parties are bound to 
yield obedience to them; and that obligation to 
perform them follows the aſſets in the hands of the 
executor or adminiſtrator. And if theſe matters 
are applied ro courts of equity, I fee no reaſon why 
2 decree of equity ought not to be equal to a judg- 

e 1 1 1 e 
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ment at law: for, as judgments at law may be exe. 
cuted by a capias ad /atisfaciendum to take the per- 
ſon, ſo ſimilar to that are attachments for not per- 


forming decrees ;(#n) and although before the fatute 
of Queen Anne an action of eſcape would not lie 


againſt the gaoler for letting the priſoners under 
ſuch attachments eſcape; yet no argument can be 


drawn from thence to ſhew the imbecillity of de- 
crees: for, though the act of parliament gives a 
new remedy, yet it affirms the juriſdiction of the 


court with regard to the power of taking up perſons 


for not performing decrees. Judgments at law may 
be executed upon the goods by eri facias; decrees 


in this court, by ſequeſtration. In this reſpect the 
proceſs of this court is more effectual than by feri 
facias at law; for, there may be a ſequeſtration 


againſt the goods, although the party is in cuſtody 


upon the attachment: whereas at law, (o) if a capias 
ad ſatisfaciendum is executed, there can no fieri facias 


iſſue. Indeed judgments at law bind lands, ſo that 
the party by elegit may have execution of a moiety 


by virtue of the ſtatute, which ordinary decrees do 


not: yet there have been caſes where even decrees 


have been held to bind lands, and where decrees are 


to hold and enjoy over, And ſuch was the caſe of 
Lord Carteret and Paſchal, 7 Geo. 2. before Lord 
King, Lord Chancellor, where the intereſt under 
ſuch decree was taken to be ſimilar to an eſtate by 
elegit ; which ſhews this Court has conſidered de- 
crees and judgments, and their ſeveral executions, 
as ſimilar to each other. And as a /cire facias may 
be brought at law to revive a judgment, ſo it may 


to revive a decree of this Court; and in that reſpect 


they agree, and 1n this alſo, that the original de- 


mand 1s gone both by a decree and a judgment, for 


— 


| (a) Finch, 253. Gilb. Chanc. 82, 83. nt, 
(e) Vide Martin v. Therridge, 3 P. Will. 248. Alſo 

Hyde v. Petit, 1 Chanc. Caf. 91. of the riſe and progreſs of 

ſequeſtration, | 2 | 1 


tranſit 


tn Curia Cancellariæ. ; 

tranfit in rem judicatam ; /and therefore I can fee no 
reaſon why they ſhould not ſtand on the ſame foor- 
ing. Yet I am at the ſame time well appriſed that 


the uniform judgments of courts of law have been 


otherwiſe: for, it is clear that a decree of this 
court, if an action is brought againſt an executer 
on a bond, is not pleadable, nor can be given in 
evidence againlſtit, Why, I do not ſay, but that 
it hath obtained is certain: and the conſequence is, 
that really the decrees of this Court are conſidered 
as nothing but the opinion of this Court, which, 
with regard to its own decrees, hath been different 
from that of courts of law, 2 Vern. 88. Searles and 
Lane, 3 Lev. 355. And if in the conſideration of 
this court decrees are equal to judgments, a way is 
pointed out in 1 Vern. 143. for the party to defend 


himſelf againſt actions at law. If this Court hath 
any juriſdiftion, decrees here muſt have the ſame 


lien upon aſſets as a judgment at law, And the 
caſe of Joſeph and Mott, Preced. in Chanc. 79. is in 
point, that a decree prior in time mult be preferred 
to a ſubſequent judgment; and if it was otherwiſe, 
the conſequence would be, that this Court muſt 
give up its juriſdiction. Darſton and the Earl of 
Orford, Addis and Winter, Jones and Bradſhaw; 
4 May 1661. (p) where an executor had paid aſſets 


1 


(p) In the caſe cf Darſlon v. the Earl of Orford, A. 
and B. were both creditors by ſpecialty of 7. S. Who 
died, and left an executor, againſt whom 4. brought a bill 
in equity for a diſcovery of aſſets, and to be paid his debt ; | 
and pending ſuch ſuit, the executor voluntarily, and with- 
out ſuir, paid B.'s debts » upon an account decreed on A.'s 
bill againſt the executor, the latter craved an allowance of 
this payment; and it was decreed by the Lord Keeper 
Wright, that the executor ſhould not have an allowance 
thereof, ſeeing, that before payment made, a bill in equity 
was brought by 4. of which the executor had notice; and 
a bill in equity is equivalent to an action at law, pending 
which ation an execuior cannot make a voluntary pay- 
| „„ ment 


in 


— * 2 * A * ., on - 
OS gon rn "4 * e ee EE OE IT 
o Sn wa Rr VE 2548S ale +» — n « n a © „ 2 5 = 


34 
— — — 2 
ro re ney ee SES 
+. 


» 5 * ” Nn ts . — 
AY AYP "= N er . b ? <x* : Þ. haps 
FT r oy a 7 2 2 I * 
AID r D SEW — a ar ts TS a 
: STE 8 9 : > ee * 
# * * by — o - — = o 


* , 
43? | 13 * 
+Y i 4.9 
4 MAS. 
*M 
+ T * 
11 ** 
12 43, 
= 
43 2 1 
15 75 
1 
3 54 
by: a 7,18 
_ 
'E > 255 
4% . * 
_—_ 
_ 
FL 
_ "i 
1 


— \ 8 
2 — 

RG Ry * 
* 2 


© — . — 
r — pete 
. 2 — Loca to om 
— — 
1 
= — 


—— —œö 


— 
iD 


* 
1 
4 
i 
— 
ty 
& 7 
12 
1 
* 
1. 
Y 


223 f 


(224) 


De Tem & Mink 1736. 


= purſuance of a 4 of this Court; aud on 


plene adminiſtravit at law he was not permitted to 


give ſuch payment in evidence; but this court de- 
creed it ſhould be allowed him; which ſhews it hath 


always ſupported its juriſdiction, though its decrees 


would not be allowed at law. Upon this part of 


the caſe then, I think that decrees and judgments 
ſtand upon an equal footing, and that ſuch as is firſt 
obtained againſt an executor ought to be firſt paid 
out of the aſſets. The next thing that ariſes for the 
conſideration of the Court is, as to the priority of 
the decree creditors and the judgment creditors ; 
and as to this matter, there is no doubt but the de- 
cree is prior in point of time; yet if the judgments 


are allowed to have relation to the firſt day of that 


term in which they were entered, then they will be 
before the decrees : but this Court muſt certainly 
attend to the truth of the fact. And though the 
general rule of the Jaw is, that judgments relate to 


the firſt day (9) of the term, yet that is not quite fo 
abſolute and concluſive to courts of law themſelves 


but it may be examined into, 1 Sid. 432. Co. Lit. 
150. Then why may not a court of equity have 
the ſame privilege of examining into the exact time 
when a judgment was entered vpon, or given, in 
order to prevent its juriſdiction from being de- 


feated ? and if it ſhould be otherwiſe, the conſe- 


quence would be that a decree, which was good 


WPE SN 8 : 2 * 1 A 4 1 q : 4 * 


ment of any debt. From this decree an appeal was after- 


wards brought 1 in the Houſe of Lords, where the decree was 


reverſed ; and the reaſons on which the Lords principally 


grounded their decree of reverſal was, for that as the debts 


were of equal degree, and ſince a decree of the Court of 


Chancery cannot be pleaded at law to an action brought 


againſt an executor upon another of equal nature, there- 
fore ſuch executor might juſtify the payment of another 
debt of equal nature, even pending a bill in equity. Prec. 


in Chanc. 18. 3 P. Will. 400. note (f). 


{g) Vide Prec. in Chanc. 478.1 9. anon. Rauigſn v. Tenge, 


3 H. Ht ll. 398. 


3 when 
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when it was pronounced, would, by matter ex poſt 
_ fatto, be overturned ; and choſe aſſets would be 
taken away which were once bound by it. Another 


_ conſiderable objeftion' has been taken relating to 


the nature of this demand; which is, that the de- 
crees have been obtained per fraudem, according to 
the legal language; ; and as ſuch matter might have 
been replied in caſe the decree ſhould have been 
pleaded at law, therefore the other creditors ought 
ia juſtice to be let! into the ſame examination here: 
and it is certain, if they are fraudulent, nobody 
ought to have the benefit of them. As to what 1s 
ſaid, that theſe decrees are res inter alios aa, and 


ſo ought not io hurt the other creditors, that has no 
weight with me; for, the ſame may be ſaid of all 


_ judgments at law. And though theſe decrees were 
obtained in a manner by confeſſion, for I take them 
to be ſo, as Mrs. Morrice put in her anſwer in a 
ſhort time, and thereby confeſſed the demand of the 
_ Plaintiffs, and alſo as ſhe appeared gratis at the 
hearing of the cauſe, thereby forwarding the plain- 
tiffs more than they could otherwiſe be by the rules 
of the court; yet courts of law hold it to be no 
objection if a judgment is pleaded that was ob- 
. tained by confeſſion, though there is favour ſhewn 


by the executor; nor upon a replication of per 


fraudem is it any evidence of fraud if there was a 
real and juſt debt. As to bills of conformity, in- 
deed the caſe of Buccle and Atleo, 2 Vern. 37. is a 
caſe where they have been allowed ; but they have 
ſince been diſcountenanced ; and the reaſon is, be- 
cauſe this court is ſatisfied that they have no right 
to take away the preference that one creditor gains 
over another by his legal diligence. Beſides, that 
ſuch bills may be made uſe of by executors to keep 
people out of their money jonger than they would 
otherwiſe be: but in this caſe the executrix cannot 
be ſaid to give preference, but wants to have it de- 
termined who hath gained a preference according to 
the rules of law and equity. Mrs. Morrice comes 


here Tor protection: and if this court doth not pro- 
. | teck 
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tet her, ſhe will he liable to a double Mtisfakion; , 
firſt, to pay the aſſets to the decree crevitors, and | 


afterwards to the judgment creditors; and it is cer- 


tainly proper for the executrix to come for protec- 
tion to this Court, when ſhe finds herſelf troubled 
for yielding obedience to the decrees of it. But 
then it is ſaid on the other hand, that ſhe has brought 
herſelf into this diſtreſs, and therefor ought not to 
be relieved : yet, with regard to the Jaw, it muſt 
be owned that what ſhe hath done is ſtrictly right: 
for, an executor may confeſs a judgment (7) to one 
creditor, and plead it in bar to the demand of 
others. And the original foundation of ſuch li— 
berty being given to an executor, might be to pre- 
vent the trouble of two demands when he had aſ- 
ſets only to ſatisfy one: and then by parity of rea- 
ſon, an executor may ſuffer decrees to be againſt 
him as it were by confeſſion : and as the Court hath 
never controlled an executor in ſuch liberty, or in 


retaining, if he inſiſts on it; ſo what Mrs. Morrice 


has done 1s neither contrary to the rules of law or 
equity. And though it would have been much 
Clearer had theſe decrees been obtained in a more 


adverſary manner, yet as they are for juſt debrs, 


they muſt: be paid according to their priority. It 
has been ſaid at the bar, that the judgment cre- | 
ditors have both law and equity, and the decree 
creditors equity only ; and therefore that the Court 
ought not to take away the benefit of the law from 
the judgment creditors : but that has always been 
where equities were of the fame nature; for, where 
one equity has been of a ſuperior nature, that ſu- 
perior equity has been preferred : as in the caſe of 
Taylor and Wheeler, Salk. 449. where the queſtion . 
was, whether an aſſignee of a commiſſion of bank- 
ruptcy, or a mortgagee: under a defective convey- 
ance, thould be prelecred? And it was held that 


| : | | - | | 5 | , U 


(e] Vide Waring v. Dawſon, 1 P. IVill. 296. 


| the 


In Curia Cancellarie. 


the mortgagee ſhould, his equity being ſpecifically 


a lien upon the lands. So in the preſent caſe, at 


the time of Mr. Morrice's death, the equity of all 


the creditors was equal; but when the decrees were 
obtained, they bound the aſſets in the hands of Mrs. 
Morrice, and being prior to the judgments, ought 
to be firſt ſatisfied. As the proceedings at law now 


5 ſtand, there being judgment de bonis propriis againſt 


the executrix, unleſs this Court injoins their pro- 


ceedings, they will be paid out of her pocket; 


therefore they muſt be injoined, as by the Maſter of 
the Rolls his decree : but as they are tied up at law, 


they mult have a direction to the maſter to take an 
account of the effects which are firſt to be applied 


in diſcharge of the decree creditors, and the reſidue 


to the ſeveral judgment creditors according to their 


priority, and ſo on in a courſe of adminiſtration. 


Upon the 15 the decree of the Maſter of the 
Rolli was confirmed, (s) with an alteration only, by 
deducting for the daughters maintenance after their 
attaining "the age of twenty- one years, and the ad- 


ditional direction on behalf of the judgment cre- 


Ace 


— rs 


— 


(s) This decree was afterwards, on the 28th of April, 
1737, upon an appeal to the Houſe of Lords, affirmed, 
4 Bro. Cha. Rep. 287. Lord Hardwicke afterwards, in 
Smith v. Styles, 2 Atk. 385. recognizes and admits this caſe 
to have fully eſtabliſhed the doctrine, viz. that a decree of 
the Court of Chancery is equal to a judgment at law, and 
conſequently that which is firſt obtained will be firſt paid. 
In what other caſes decrees of this Court bind, and gain a 
preference, vide Martin v. Martin, 1 Veſ. 214. Deuglas 
v. Clay, 1 Bro. Cha. Rep. 7 (cited). Brooke v. Adams, 

I Bre: Oba. Rep. 03. | 5 
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Caſe 49. 
A. deviſes 


10eo /. pl.” 


tal South-Sea 


ſtock to B. 
at the time 
of making 
his will he 
had 1800 /. 
ſuch ſtock, 


by ſale, re- 
duced it to 
200 l. which 
he after in- 
greaſed to 
1600 J. and 
died. Be- 
tween the 
making his 


will and his 


death, the 
att took 
place, which 
changed 
three fourths 
of the capi- 
tal South-Sea 
Rock into 
annuities: 
this legacy 15 
not taken 
away nor 
impaired by 
the ſale, nor 


(*227) 
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Partridge verſus Partridge. 
HE teſtator by his will deviſed 10000. capital 


South-Sea ſtock to his wife for life, for her 


fole uſe and benefit, with power to diſpoſe of the 
ſame to much of her children as ſhe ſhould think fit. 
At the time of making his will he was poſſeſſed of 
18001 South-Sea ſtock : : he afterwards reduced ſuch. 


| ſtock to 2007. but after that purchaſed as muck as 
made up the 200/. to be 1600 J. and afterwards 


died in July 1733. In June next before his death* 
the act took place for changing three fourths of the 
capital Scutb-Sca ſtock into annuities. The quel- 
tions made upon this caſe were, firft, whether the 
teſtator ſelling 1co0/7. part of his 1800 J. South- Sea 
ſtock, after the making his will, ſhould nor be con- 
ſidered as an ademption of the legacy? If not, ſe- 
condly, if the act for turning Sou“. Sea ſtock into 
annuities ſhould not be ſo copſidered? In the ar- 


gument of this caſe, the cale of Aſblon and Aſbton (1) 


was cited, where the teſtator deviſed 6000 J. South- 
Sea ſtock to J. C. and at the time of his death and 
will was pofſeſſed of only 55001, Scuth-Sea ſtock; 
upon which a bill was brought againſt the executor 
to have it made up 60007. But the Maſter of the 

wells, and after him the Lord Chancellor, on appeal, 
weie of opinion the deficiency ſhould not be ſup- 
plied, upon this principle, that as general (4) 2 


by the act of parliament. 
1 tees 


(t) Ame 152. 3 P. N. By. S. C. The teſtator there 


intended to give only what he was Polſiſſed of, and it was of 
great weight i in that reſolution, that a truſt was declared to 


lein and diſpoſe of the ſtock, for it could not be ſuppoied 
that the teftator intended his executor ſhould buy ftock, and 
immediatel) ſell the fame again, and buy Jand with the 
money. . . 

(4) For the diſtinction betten „ eit and veneral le- 


Sach, vide Hinton v. i 2, 1 P. Mill. 549. and the daes col- 
| » lected 


Altorney General v. Parkyn, Ambl. 
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tees have no lien on what is given to ſpecific lega- 
tees, fo a ſpecific legatee ſhall have no lien on the 
general fund of the "reflator ; but if any loſs hap« 
pens to what is ſpecifically given to him, he muſt 
bear the burden thereof himſelf. 


"Land celle, All caſes of ademption of le- 


| gacies ariſe from a ſuppoſed alteration of the (x) in- 
_ tention of the teſtator; and if the ſelling out the 


ſtock is an evidence to preſume an alteration of ſuch 


intention, ſurely his buying in again is as ſtrong an 
evidence of his intention that the legatee ſhould 


have ir again. It was not the particular ſtock he 
was poſſeſſed of that he gave; but the deviſe was 
_ only deſcribing the nature of the thing he gave, of 
which he had Tufficient to anſwer ſuch legacy at the 
time of his death. 
| ſells out part, and dies, ſuch ſale would afterwards 
be looked upon as an ademption pro tanto. If he 
deviſes ſo much particular ſtock, and at the time of 


' ſuch deviſe has not any ſuch ſtock, it is a direction 
to the executor to procure ſo much for the legatee. 


It would be very hard in the caſe at bar, to conſider 
the {cling as an ademption, becauſe he might ſell 
out for ſome particular purpoſe, and as ſoon as that 
purpoſe was anſwered he might buy in again. As 
to the ſecond point, after ſuch deviſe, the legiſlature 

thought proper to make a law to change three 
fourths of the ſtock into annuities, and the tourth to 


remain as it ſtood before; ſo that the reſtator, 


when he died, was poſſeſſed of 12007. annuities, 


and 400/. ſtock ; and it would be extremely hard 


to ſay, that this alteration. of the ſtock by parlia- 
ment (5) ſhould work an ademption, when it can- 
not be preſumed the teſtator s intent was particularly 


le ged 4 by Mr. Cox in note 1115 hy v. Snaplin, 1 Ath. 414. 
ep. 566. Aſbbuyner v. 

Macguire, 2 Bro. Cha. Rep. 109. 5 

(x) So Hambling v. Liſter, Ambl. Rep, 402. 


4 7) S0 N v. Winter, Ambl. Rep. 57. 8. P. 


"Ws. aſked, 


/ 


If the teſtator after ſuch legacy 
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aſked, or that he cohoutin or agreed. to ſuch law. 
in any other manner than what every other 1 90 is 


ſuppoſed to do. (z) 


If an oblige. was to devils a legacy o 1000 J. 
ſecured by bond from H. B. and he ſhould afterwards 


compel A. B. by due courſe of law to pay it him, 


this would be an ademption of the legacy; but it 


was never thought, if A. B. ſhould pay in the mo- 


ney voluntarily, (a) it would be an ademption, be- 


Caſe 50. 


13 De. end er. 


An execu- 
tory deviſe 
of an eſtate 
of inheri— 
tance to a 
perſon un- 
born when 
he ſhall at- 
tain the age 
of twenty- 
one years, is 


cauſe the obligee | 18 bound to receive it. 


Stephens verſus Slephens. 


HERE were five cauſes which were heard 
together by the late Lord Chancellor King; 
and upon the hearing he directed a caſe to be fiated, 


aud referred lo the Judges of the King's Bench for 


their opinion; and it now came back for the judg⸗ 
ment of the Court, upon the Judges' certificate; 
upon reading of which, the preſent "Lord Chancellor 
was pleaſed to decree according to it, and expreſſed = 


good : and there is no danger of a perpetuity. 


— 5 * : i * . — 


r. fal $1. 


(a) The diſtinction between a voluntary and 8 
ſory payment has in ſome caſes been allowed; as in Crockat 
v. Crockat, 2 P. Will. 165. Rider v. Mager, ibid. 339. 
Grme v. Smith, 1 Eq. Caſ. Abr. 302. pl. 2. in the above 

caſe of Pat tridge v. Partridge, and before Lord Hardwicke 
in Latoſon v. Stitch, I At. 508. But in the Earl of 7 
mond v. the Earl of Suffolk, 1 P. Will, 467. Ford v. Hle- 


ming, 2 P. Will. 469. Afhion v. Aßpion, 3 P. Will. 386. 


the diſtinction is not approved of. So in Drintwater v. 


1 2 Vef. 624. Hambling v. Lifter, Ambl. Rep. 401. 


a compulſory peyment was coniilered not to be in itſelf ſuf- 
ficient evidence of an intention is the teſtator to adeem. 
Lord Camden gain, in the Attorney General v. Parkyn, 


Abl. Rep. 566. held the diſtinction not to exiſt, and his 
opinion was afterwards adopted by Lord Thurlav in Athurner | 


7. Macguire, 2 Bro. Cha, "ws —.— | 
his 
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his ſatisfaction with it, as agreeing perfectly with 
his own ſentiments; and faid, he hoped it would 
be for the future a leading caſe in the determina- 
tions of all queſtions of this kind. (2) The caſe 


ſtated, and the opinion of the Judges, were as follow: 


ir Iilliam Stephens being ſeiſed of the ſeveral 


meſſuages, lands and tenements herein after- men- 
tioned, made his will the 15th day of February 


17 2, whereby (inter alia) he "made the ſeveral de- 


viſes in the words following: * /tem, I give, deviſe 


© and bequeath unto my grandſon William Stephens, 
c after the deceaſe of my ſaid wife dame Suſanna 
« Stephens, all thoſe my meſſuages, lands, rene- 


e ments and hereditaments, ſituate, Iying, and 
being in Deptford in the county of Kent, and by 


c feed ſettled by my ſaid wife on me, my heirs and 
« aſſigns, to hold the ſame to my ſaid grandſon Wil- 
e liam Stephens, his heirs and aſſigns for ever. Item, 
I give, deviſe and bequeath to my ſaid grandſon 
« William Stephens all my freehold eſtates, meſſu- 


« ages, lands, tenements, hereditaments and pre- 


© miſſes in the pariſh of SH. Mary Magdalen, Ber- 
* mond/ea, in the county of Syrry, ſituate and being 
de in Rothberhith Wall, Eaſt Lane, St. Mary Magda- 

« len Court: yard, and elſewhere in the ſaid pariſh of 
« St, Mary Magdalen, Bermondſea ; ; and alfo all 


* thoſe my freehold meſſuages, lands, tenements, 
e herediraments and premiſſes in the pariſn of Sz, 


ce Olave in Southwark, and elſewhere in the county 
e of Surry; and alſo all my freehold meſſuages, 
© lands, tenements and hereditaments in the county 


« of Lſſex, to hold my ſaid freehold meſſuages, lands, | 


ee tenements, hereditaments and premiffes to my 
<o« ſaid grandſon William Stephens, his heirs and aſ- 


4 feng for ever: but in caſe my ſaid grandſon Mil- 


O 


ce liam Stephens ſhall happen to die and depart this 
© life before he attains his age of twenty-one years, 


ee then | give and bequeath to my grandſon Thomas 
9 Stephens all and every my . lands and 


: — 


6% Reg. Like B. 1736. fel. 120. 
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hereditaments before mentioned, as well thoſe in 
the pariſhes of 87. Mary Magdalen, Bermondſca, 


and St. Olave, in Southwark, as thoſe in the 


counties of Eſſex and Kent, to hold the ſame to 
my faid grandſon Thomas Stephens, his heirs and 
aſſigns for ever: but in caſe my ſaid grandſon 
Thomas Stephens ſhall happen to die and depart 
this life before he attains his age of twenty-one 
years, then I give and bequeath all my faid free- 
hold meſſuages, tenements, hereditaments and 
premiſſes whatſoever before mentioned to ſuch 

other ſon of the body of my daughter Mary Ste- 


« phens, by my ſon-in-law Thomas Stephens, as ſhall 


cc 


happen to attain his age of twenty-one years, his 
heirs and aſſigns for ever; the elder of ſuch ſons 
to take place before the younger, one after an- 
other in order and courſe as they and every of 


them ſhall be in ſeniority of age and priority of 


birth, and of the ſeveral and reſpective heirs 


male of the ſeveral and reſpective body and bo- 


dies of all and every ſuch ſon and ſons, and the 


| heirs male of his and their body and bodies iſ- 


ſuing ; and for default of ſuch iſſue, then I give 
and bequeath my aforeſaid freehold eſtates, meſ- 
ſuages, lands, tenements and herediraments to all 


and every the daughter and daughters of my ſaid 


ſon Thomas Stepheus on the body of my ſaid 
daughter to be begotten, and to the heirs of the 
body and bodies of all and every the ſaid daugh- 
ter and daughters, as tenants in common, and 


not as jointenants ; and for want of ſuch iſſue, 


then 1 give, deviſe and bequeath my aforeſaid 
freehold eſtates, meſſuages, lands, tenements and 
hereditaments to my brother Sir Richard Stephens, 
to hold the faid freehold meſſuages, lands, tene- 
ments and herediraments to the ſaid Sir Richard 


Stephens, his heirs and aſſigns for ever. Item, 


all the reft and refidue of my eſtate, real and per- 
ſonal, goods, chattels, rings, jewels, plate, mo- 


ney and monies- worth whatſoever and whereſo- 
© ever not hereby before bequeathed, I give and 


cc be- 


a> 


1 Curia Sn 


6 e the ſame to my ſaid ſon 2 . Stephens, 
c his heirs, executors, adminiſtrators and aſſigns 


« for ever.” And the ſaid teſtator, by his ſaid 


will, made his ſaid ſon-in-law Thomas Stephens 


ſole executor thereof. And afterwards (to wit) 


on or about the 15th day of March following died, 


leaving Dame Mary, the wife of Thomas Ste- 
phens, his daughter and heir, and leaving two 
grandſons, William and Thomas, living at the time 


of his death, and no grand-daughter, On the 
18th of May 1713, Suſan, the daughter of Tho- 


mas Stephens and Mary his wite, was born, and is 


ſtill living ; the ſaid Thomas Stephens the grandſon _ 
died without iſſue, and under the age of twenty-one 


years, the 24th day of OZober 1714 ; and the ſaid 


William Stephens, the other grandſon, died the 14th 


day of September 1718, without iſſue, and under 


the age of twenty-one years; Mary Stephens, an- 
other daughter of the ſaid Thomas Stephens and 


Mary his wife, was born the 14th of March 1719, 


and died without iſſue and under age the 26th of 


OZober 1722; Sarah Stephens, another daughter of 
the faid T homas Stephens and Mary his wife, was 


born the 13th of November 1721, and is yet living; 


Mary Stephens, another daughter of the ſaid 


Thomas Stephens and Mary his wife, was born the 
15th of February 1722, and died without iflue and. 
under age the 26th of Aeril 1723; Thomas Slephens, 


one of the parties in this ſuit, ſon of the ſaid Sir 
Thomas Stepbens and Mary his wife, was born the 


12th day of January 1727, and is ftill living; Sir 
Richard Stephens, the ſaid teſtator's brother, men- 
tioned in his will, is ſtill living: the ſaid Thomas © 


Stephens claims title to the premiſſes as re ſiduary de- 
viſee of the ſaid teſtator; and the ſaid Dame Mary 


his wife lays claim thereto as heir at law to the ſaid. 
William Stephens the teſtator; and the ſaid other 


parties likewiſe claim title thereto under the ſaid 


teſtator's will; Su/an Stephens, the plaintiff in the 
original cauſe, ſince the W the ſaid cauſes (to 
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wit) the 14th of April 1734, died without iſſue and 
under age; and on the 6th of Auguft following an 
order was obtained upon the petition of all the ſur- 
viving parties, that the caſe ſhould be made agree- 
able to the fact, as it now ſtands fince her death, 
and that the judges of the Court of King's Bench 
be then deſired to give their opinion on this queſ- 
tion, what eſtate, Tight or intereſt, either in the 
preſent or in contingency any of the ſaid parties have 
in or to the lands in queſtion, « or any part 


thereof! ? 


The judges of the King's Bench certified their opi- 
nion as follows: we have heard counſel for all the 
parties, and maturely conſidered the caſe upon 
which the queſtion is raiſed and referred to us; 
and the principal point appears to be, whether the 
deviſe made by the will in theſe words, viz. © And 
«© in caſe my ſaid grandſon Thomas Stephens ſhall die 
« before he attains his age of rwenty-one years, then 
« I give all my ſaid freehold eſtates, &c. to ſuch 
ce other ſons of the body of my ſaid daughter Mary 
<« Stephens, by my ſon-in-law Thomas Stephens, as 
<« ſhall happen to attain his age of twenty- one years, 
ce his heirs and aſſigns for ever, be good by way of 
executory deviſe? As to which we do not find any 
caſe wherein an executory deviſe of a frechold hath 
been held good, which hath ſuſpended the veſting 


of the eſtate until a ſon unborn ſhould attain his 


age of twenty-one years, except the caſe of Taylor 

and Bydall, adjudged upon a ſpecial verdict in the 
Court of Common Pleas, Hill. 29 & 3o Car. 2. and 
reported in 2 Mod. 289. That n n appeared 
in every view of it to be ſo conſiderable in the pre- 
ſent caſe, that we cauſed the record to be ſearched, 
and find it to agree in the material parts thereof with 
the printed report: and therefore, however unwill- 
ing we may be to extend executory deviſes beyond 
the rules generally laid down by our predeceſſors ; 


yet upon the authority of that Judgment, and its 


con- 


WW 
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6 to ſeveral late determinations 3 in caſes of 


terms for years, and conſidering that the power of 
alienation will not be reſtrained longer than the law 


would reftrain it, viz. during the infancy of the 
firſt taker, which cannot reaſonably be faid ro extend 
to a perpetuity; and that this conſtruction will 
make the teſtator's whole diſpoſition take effect, 
which otherwiſe would be defeated ; we are of opi- 


nion, that the deviſe before mentioned may be good 


by way of executory deviſe. 


The conſequence whereof is, that all the ſubſe- 


quent limitations will be good; the/eſtate will veſt 
in Thomas, the ſon now living, when he ſhall attain 
the age of twenty-one years in tail male, according 


to the clauſe directing the order of ſucceſſion be- 


tween the {ons to be born; - if Thomas the ſon, now 


living, ſhould happen to die before his age of 
twenty-one years, and the teſtator's daughter Dame 


Mary Ste hens ſhould | nave any other ſon by Sir Tho- 
mas Stephens, then the eſtate will go over to him 


when he ſhall attain his age of twenty-one years, in 


like manner as it would have veſted in Thomas; if 


Thomas. the ſon ſhould die before the age of twenty- 
one years, and Dame Mary ſhould have no other fon 
by Sir Thomas Stephens who ſhould attain his age of 
twenty-one years, then his eſtate will go over to 
Sarah the daughter, and all other daughters of the 
laid Dame Mary by Sir Thomas, as tenants in com- 
mon in tail, with remainder over to Richard Ste- 
phens the teſtaror? s brother in fee: but in caſe Tho- 
mas the ſon ſhould die before the age of twenty-one, 
and Sarah the daughter ſhould then be dead with- 
out iſſue, and there ſhould be no other ſon of Dame 


Mary who ſhould attain the age of twenty-one 

years, or any other daughter hereinafter born of 

their bodies, then the eſtate will go over to the ſaid 
Sir Richard Stephens, by virtue of the laſt remainder to 


him in fee. As to the profits of the eſtate received 


ace the death of William the grandſon, or to be 
received 
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received until it mall veſt in any one perſon by 
force of the ſaid executory deviſe, or ſhall go 6705 | 
to the remainder-man, we conceive that they be. 
long to Sir Thomas Stephens by virtue of the reſi. 
duary deviſe in the will, as an intereſt in the teſ. 
tator's real eſtate not before h or diſpoſed 

of by his will. (c) 


Hardwicke, E. Probyn, 
A F. Page, r 


— - —_ 
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(e) Vide Clare v. Clare, ante 26, and references. 
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Savage werſus ner, l Caſe 51. 


JILL LAM Taylor wach his will, bearing date 
May 23, 1727, and thereby deviſed truſtees 
and their heirs all his meſſuages, lands, Sc. in There may 
 Cherrington, in com. Glouceſter, to the uſe of Mary be a degree 
his wife for life, remainder to truſtees for five hun- 2 
dred years, to raiſe 4001. for her as ſhe ſhould ap- lang me. 
point, or in default thereof to her executors, remain- ticles for the 
der to the uſe of the teſtator's nephew John Taylor in purchaſe of 
tail remainder to Milliam Taylor, ſon of the teſtator's Po _ 
brother Humphrey in fee, and makes Mary his wife cis . 
ſole executrix and reſiduary legatee; and by a co- vill not ſet 
dicil Oober 27, gives two cottages to two ſervants them aſide; 
in fee, and 205. per ann. to the poor of Cherrington, but will re- 
Before the making this will the teſtator had a fit of 2 8 
y them 
the palſey, which impaired his health, but did not into ee u- 
affect his underſtanding: in Auguſt 1728, he had a tion. And 
ſecond fit of the palſey, which deprived him of his if the party 
ſpeech, and greatly impaired his underſtanding. rages ag | 
January 31, 1728, after a treaty between one Savage hath bees fn: 
and the teſtator, which. was chiefly managed by the pofſefion, 
teſtator's wife and one Nathaniel Thomas her rela- and made 
tion, articles were entered into by the teſtator and /#ing im- 
his wife of the one party and Savage of the other he lde al. 
part, for ſale of the teſtator's eſtate in Cherrington CO--Jowed: for 


Savage in fee, for 20800. and a guinea. In July them on con- 
| ſenting to 
deliver up the articles and account for the profits ; otherwiſe, if he goes to 

law, and fails there. Fo bo 


3 
: 
: 
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1729, the erer died; ; and about N 5 8 17 3% 


Mary the teſtator's widow died, having made her 


will, and the plaintiff Savage ſole executor and re- 


iSduary legatee. John the nephew, the firſt deviſce 
of the teſcator, died ſoon after the teitator's wife, 
leaving one ſon named 70bz Tey/or. The plaintiff 


Savage brought his bill in the life time of Mary, but 


not long before her death, againft her, and againſt 


John Taylor the teſtator's eideſt brother and heir at 


pow againſt ohn the nephew, and MWilllam the 
nephew an infant, the two devilees in the will; and 


alſo agaialt the truſtees, and the deviſees in the co- 
dicil; iora ſpecific performance of the articles, and 
to have conveyances accordingly, Jen Taylor the 
heir at law died in 17355 having put in his anſwer, 


and leaving John his grandſon and heir at law. A 


j-cond bill was brought by liam Taylor the in— 
tant deviſee, iatifled } in fee under the will, to eſta- 
bliſh the will, and to be relieved againſt the ar- 


ticles. (4) And a third bill was brought by John 
Taylor, 


(d) It being charged in his bill, that the defendant [FW 
vage was a purcnaſer of the eſtates compriſed in the arti- 


| cles, with notice of the ſettlement in 1683, Savage admitted 


by his anſwer (though before or at the time of the execu- 
tion of the articles he had not cual notice of the ſettle- 
ment) that he had heard it talked, that part of William Tay- 
{ors eſtate had been ſettled on the plaintiff's grandfather's 


marriage; but that it was alſo reported, that the ſaid ſettled 
eſtate was fairly fold to the ſaid William Taylor for a valuable 


conſideration ; and further admitted, that after the execu- 
tion of the ſaid articles ſeveral deeds relating to the ſaid 
eſtates were delivered to him, among which were inden- | 
tures of leaſe and releaſe, dated the 16th and 17th days of 
May, 1683, purporting to be a ſettlement made upon the 
marriage of John Taylor the younger (the plaintiff's grand- 
father,) and made between 7hn Taylor the elder, and 7% 


Taylor the younger his ſon and heir, of the firſt part; Han- 
nan Whiting, of the ſecond part; and John Whiting and 
Thomas Talor, of the third part; in conſideration of 2 


marriage agreed to be had between the ſaid John Taylor the 
S . | . N 
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Taylor, an infant, grandſon and heir at law of 


ohn, againſt Savage, to diſcover a ſettlement made 
1683, and to have the ſame delivered. up to him, 


under which he claimed a moiety of the eſtate com- 
priſed in the articles of purchaſe; and againit Vil- 
liam Taylor the infant, diſputing the will, claiming 
the other moiety as heir at law. John Taylor, great 


9 
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younger, and Hannah Whiting, and of 500/. portion paid to the 
ſaid 7% Taylor the younger, ihe ſaid Jahn Taylor the elder and 

John Taylor the younger, did grant, Cc. all their eſtate in Cher- 

r ingion to the ſaid Jahn Mhiting and Thomas Taylor, their heirs 

and aſſigns, to the uſe of the ſaid Jahn Taylor the younger for gg 

years, without impeachment of waſte, remainder to Ven M hi- 


ting and Thomas Taylor, and their heirs, for the life of the ſaid 


Fobn Taylor the younger, to ſupport contingent remainders, 
remainder to Haunab Whiting for life for her jointure, re- 
mainder to the heirs of the ſaid Fohn Taylor the younger, 
with divers remainders over, remainder to the right heirs 


of the ſaid John Taylor for ever. That by leaſe and releaſe, 


bearing date reſpectively, the 27th and 28th days of March, 
1692, and made between the ſaid Zohn Taylor and his wife (the 


plaintiff's grandfather and grandmother) of the one part, 


and William Taylor of the other part, the ſaid Fohn Taylor 
and his wife, in conſideration of 1000. did grant, releaſe, 
and confirm all or moſt of the premiſſes compriſed in the 
ſaid ſettlement, to the uſe of the ſaid William Tajior, his 
| heirs and affigns for ever, in which was a covenant for quiet 
enjoyment and further aſſurance: and by indenture, bearing 
date the 29th of March, 1694, and made between the ſaid 
John Taylor the younger and his wife, of the one part, and 


the ſaid John Taylor the elder and the ſaid William Taylor, 


another of the ſons of the ſaid John Taylor the elder, of the 


other part, in conſideration of 10007. paid by the ſaid ohn 
Taylor the elder and Milliam Tayler to the (aid / ohn Taylor the 


younger, the ſaid John Taylor the younger, and his wife cove - 
nanted to levy a fine before the then next Zafter Term, 
which was levied accordingly of the ſaid lands eompriſed in 
the ſaid ſettlement, the uſe whereof was declared to be to 
the uſe of the ſaid John Taylor the elder and William Taylor, 


their heirs and aſſigns for ever; and the ſaid defendant ſub- 


mitted whether the ſaid plaintiff's right and title to the ſaid, 
premiſles was not barred by the ſaid fine, Reg. Lib. B. 


1736, fol. 20g. 


X grand- 
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grandfather of the infant John, had iſſue Wr ſons, 
John, William, Thomas, and Humphry. John the 
grandfather had iſſue John, who married and died 


in the life-time of his father, leaving John the great 


grandſon, the plaintiff in the third bill. May 17, 
1688, John Taylor the great grandfather, and John 


his oa. in conſideration of a marriage to be had 


between John the fon and Hannah Whiting, con- 
veyed the eſtate in queſtion to truſtees, to the uſe 
of John the ſon for ninety- nine years, if he ſhould 
ſo long live, remainder to truſtees to preſerve con- 
tingent remainders during his life, remainder to Han- 


nah his wife for her jointure, remainder to the heirs 


of his body in ſpecial tail, remainder to the heirs | 
of his body in tail general, remainder to the right 
heirs of John the great grandfather. March 29, 
1694, John the grandfather and Hannah his wife, in 
conſideration of 10001. paid by John the great 


grandfather and the teſtator William, covenant to 


levy a fine ſur conuſance de aroit come ceo, Sc. to 
them with warranty. Faſler Term 6&7 of Will. and 


Mary, a fine was levied between John T, aylor, ſen. and 


William the teſtator, complainants, and John Tay- 


lor and Hannah his wife, deforceants. Eafter Term, 


9 Geo. 1. William Taylor, the teftator, levied a fine, 


. but no deed leading the uſes thereof appeared. 


Lord Chancellor ſtared the three bills, and the de- 
ſign of them, and added to this effect: the firſt 
queſtion is with regard to the articles under which 
the plaintiff claims, whether he is intitled to have 


the benefit of them? which depends on two con- 


fiderations; 1. whether the articles are fuch as a 


court of equity will ſet aſide? and if the court 
will not, whether the plaintiff ſhall have its aſſiſ- 
tance by decreting a ipecific E ne of them? 


It is certain this Court, in calcs of articles, has a 


diſcretionary power to carry them into execution or 


not; and if it appears they are unfairly obtained, 


though not to ſuch a degree as to ſet them aſide, 
yet this Court Will not order a performance, but 
will 
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will leave the plaintiff. to his remedy at law. And 
upon the whole matter, 1 am clearly of opinion 
this Court ought not in this caſe to aid the plaintiff: 


but if upon the proſpect of having the articles per- 


formed the plaintiff has improved the eſtate, it is 
reaſonable he ſhould have an allowance for laſting 


improvements ; provided he is content to deliver 


up the articles, and to account for the profits; 
otherwiſe, if he goes on at 1 he muſt not ex- 
1 5 it. 
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Ther next queſtion is, as to the title upon ks ſet- This Court 
tlement in 1683. whether the remainder under will not re- 


which Jobn claims is barred in point of law by the 
firſt fine; the uſes of which are declared by the 
deed of March 29, 1634. And in that fine there 


eve againſt 
a collateral 
warranty 
created be. 


was a warranty, which was contended to be colla- fore fame 


teral, and to bar the right of John by deſcending 4 Ame, 


upon him. And undoubtedly the warranty is col- ©: 16. 


lateral to the title of John, who claims by purchaſe, 
and not from the perſon who made the warranty; 
and as this was before the Stat. 4 & 5.9, Anne, (e) 
cap. 16, (how hard and unreaſonable ſoever it may 
be) there is no room for a court of equity, which 
cannot alter the law, to interpoſe. But to this two 
anſwers have been given, either of which ſeems ſuf- 
ficient; (Iſt,) that this warranty deſcended on an 


infant, and therefore is no bar to him: (2d,) that 
| ſuppoſing it to work a wrong, and to diſplace and 
diveſt the eſtates, then it is a warranty commencing 


by diſſeiſin, and ſo commencing by a tortious act, 
the law did not allow ſuch effect as if it was not at- 
"tended with that circumſtance ; for, collateral war- 
ranties are grounded on this preſumption, that no 
one would bind the eſtate of his heir without leav- 
ing him a ſatisfation, but when he who makes the 


— 


le) By which: PIPE all li warranties by any an- 
ceſtor who has nv eſtate of inheritance in poſſeſſion are ten- 


dered void againſt his heir. 
e warranty 
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4 warranty does a tortious act, it ſeems that preſump- 

1 ep tion ceaſes, Then the next queſtion to be confi 
$ 3 dered is, whether the fine and non- claim, by the 
| Stat. 4 F. 7. cap. 34. has barred this contingent 

44 remainder? If it is conſidered as a fine levied by 


i tenant for ninety-nine years, determinable on his 
0 | i | death, it 1s not a bar; but an averment may be 
1 taken, that partes inis nil babuerunt ; and it is a for- 
feiture of his eſtate, if the parties over will take ad- 
by | vantage of it; otherwife it is a nullity, and will not 
N take away the entry of the truſtees when their right 
Wo] | takes place. It is ſaid this caſe differs from the 
40 | common caſe of a fine levied by tenant for years; 
for, here the wife joined in the fine, who had an 
eſtate for life] and if that had been a freehold, pro- 
perly ſo called, then it might have a greater effect 
than a fine levied by tenant for years: but in this 
4 (238) caſe that freehold lies behind the limitation to truſ- 
| tees to preſerve contingent remainders; and then it 
is hard to ſay the fine ſhall ſo operate as to diſplace 
the precedent eſtate for life limited to the truſtees. 
But ſuppoſing this fine did diſplace the eſtates, and 
ſhould be conſidered in the ſame way as a fine levied 
by tenant for life in poſſeſſion; the conſequence 
would be, that the truſtees might enter immediate- 
ly, or within five years after the determination of 
the eſtate for life. But then it is ſaid, that though 
a right of entry in the truſtees is ſufficient to pre- 
ſerve contingent remainders, yet the right of entry 
which the truſtees had, is quite gone in this caſe by 
the death of John, who was tenant for ninety nine 
years if he ſhould live ſo long; becauſe his eſtate, 
and the eſtate of the truſtees determined eodem in- 

\ ante but that is not ſo certain; for, the eſtate of 
ow 3 os che truſtees might ſubſiſt aſter the eſtate of John de- 
E termined, if he out-lived the nincty-nine years; 

which the law ſuppoſes may happen ; for, then the 

=: truſtees might enter, becaule their citate is for his 

1 life: ſo they had a poſſibility to enter aſter the eſtate 
| of John was determined, and during his lite. And 

though that did not take Place, yet cheir right was 
nor 
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not clearly gone ard extinguiſhed; and therefore it 
may be confiered, whether that poſſibility of en- 
try within five years after the determination of nine- 
ty-nine years is not ſufficient to ſupport the con- 
tingent remainder? I ſhould think courts of law 
| ſhould 20 a great way to ſupport ſuch remainders, 
which could not be deſtroyed without this practice, 
I had almoſt ſaid iniquity; but this is properly a 
legal queſtion, and not determinable here. And 
the ſame things may be ſaid with regard to the 
other fine levied afterwards, and farther alſo, that 
it is not certain that it includes theſe lands now in 
queſtion. Thus far 1s clear, that the plaintifF in the 
third bill has a right to have the deed of 1683. and 


valeat quantum valere poteft : there is another point 


very conſiderable in this caſe, upon a ſuppoſition 
rhat the contingent remainder is barred in point of 
law. Tf there is tenant for life, remainder over to 
fome other perſon, ſo as to be in contingency, if 
the tenant for life makes # feoffment, or levies a 
fine without truſtees to preſerve the contingent re- 
mainders, in point of law they are barred : bur it is 
2 moſt barbarous thing to rob perſons unborn of 
their inheritance, and to give it ro one who has no 
colour of title; yet hard and unjuſt as it is, I do not 
remember this Court has ever interfered ſo far as to 
direct a conveyance to him in remainder. (f) In 
the caſe of Manſell and Manſell there were truſtees 
to preſerve contingent remainders, who were drawn 
in to deſtroy them; and this court conſidered the 


matter as a breach of truſt, and followed the lands 


in the hands of a purchaſer with notice. This is a 


kind of middle. caſe; for, here is no actual breach 


of truſt by any act done; but if the contingent re- 
mainder is barred, it is by their neglect to perform 


the truſt, and that in the ſingle inſtance for which 


they were appointed truſtees; that is, to bring 
| actions, and make entries: and it may deſerve con- 
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ſideration how far one who has notice ſhall avail. 
himſelf. by this negle& of the truſtees; but J will 


not enter into a caſe of this confequence unneceſſa- 
rily, but will reſerve a liberty of conſidering it 
when it comes back to the Court tor farther direc- 


tions after the trial. 


It was decreed, chat upon Savage's ſubmitting to 
give up the articles to be cancelled, his bill, ſo far 
as it prayed a performance of theth- ſhould be diſ— 
miſſed; and that he ſhould account for the rents 
and proſits of the eſtate by him received, and ſhould 


be allowed for his laſting improvements. That an 


ejectment ſhould be brought to try the right of the 


whole eſtate, both of that in ſettlement and that out 


of ſettlement, and no term to be ſet up; and in 
this ejectment Jobs to be leflor of the plaintiff, and 


Milliam defendant : that the deed of 1682. ſhould 
be delivered up to Jobn, and William to have a copy 


of it at his own charge; and that the other deeds 
and writings ſhall be brought before the maſter; 
and that Yilliam ſhould admit himſelf in poſſeſſion, 
and that after trial the parties ſhould reſort back for 
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Brown verſus Selwin, 2 contra. 


OH Brown, on the 23d of June 1732. made 

his will, and thereby bequeathed to the plain- 
ik a legacy of 5004. and all his plate; to the de- 
fendant he gave all his leaſehold meſſuages; and 
after ſeveral other legacies and bequeſts, as well as 
deviſing ſome freehold and copyhold lands, he de- 
viſed as s follows: © and as for the reſt, reſidue and 
« remainder of my eſtate, whether real or perſonal, 
8 whereof am ſeiſed or poſſeſſed, or which I am 
* any ways intitled to, which I have not herein and 
«hereby deviſed, given, &c. I give and bequeath 
the ſame, and every part thereof, and all my right, 
ce title and intereſt therein and thereto, unto ſuch 
my executor. or executars herein after named, as 


i 


(6 
** this my will, according to the true intent and 
% meaning thereof. his or their heirs, executors, 
3 OF adminitracors and aſſigns, as tenants in common, 
© and not as jointenants;* and afterwards appoint- 
ed the plaintiff and detendant his executors, and 


{tructions tor. that purpoſe to an attorney who drew his will, Ec. 


* 4 


ee. 
of them is 


. Caſe 52. 


1734 


A. deviſes 
the reſidue of 
his real and 
perſonal 
eſlate, not 
before devi- 
ſed, to his 
two execu- 
tors, Se. 

as tenants 

in common, 
One 


indebted by 
bond to the 
teſtator. 


This bond- 


ſhall duly take on him or them the execution of gebt is not 


releaſed, but 
ſhall be ai | 
vided be- 
tween them; 
and no parol 
evidence 


ſhall be ad- 


| mitte that the teſtator intended to releaſe it to the obligor, and had given n- 


ſon 
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ſoon after died; and the plaintiff and defendant © 


the teſtator's death indebted to the teſtator in 30007. 


cancelled. (8) 


cerned in drawing the will, inſtructions in writing 


ing diffatisfied with Viner's opinion, a caſe was ſtated 
for counſel's opinion, who confirmed what Viner 
ſaid: in confidence of which the teſtator ſigned and 


would be extinguiſbed; and this appeared clearly. 


which was due to the teſtator from Mr. Se/win, ſhall 


- 
a 
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proved the will. The defendant was at the time of 


principal money, beſides intereſt, and for ſecuring 
thereof had given a bond to the teſtator, dated the 
20th of June 1752. in 60007. penalty: the bill was 
brought that the defendant might account with the 
plaintiff ſor the teſtator's reſiduary eſtate, and pay 
him a moiety of the ſaid zoo. and intereſt; and 
the croſs bill was to have the bond delivered t to be : 


It appeared by the anſwer of the defendant in the 
original cauſe, and by the proofs in both cauſes, 
that the teſtator deſigned to give this money to the 
defendant; and gave one Viner, the attorney con- 


accordingly; but Viner refuſed to make mention of 
it in the will, inſiſting that the bond would be ex- 
tinguiſned and releaſed of courſe by Mr. Selwin's 
being appointed executor; but the teſtator appear- 


publiſhed his will, with ſull perſuaſion that the bond 


to be the intention of the teſtator. 
Bord E r The e is, whether 3000 J. 


paſs ro Mr. Sin by his being made executor? or, 
whether it paſſed by the deviſe of the reſidue to the 
two executors? The written inſtructions for draw- 
ing the will directs the goco!d. all to Mr. Selwin. 
The attorney who was to draw the will ſays it was 
the teſtator's intention it ſhould go fo: but that he, 
apprehendiing that making the obligor executor was 

an extinguiinment of the debt, hindred it from being 


8 — ͤ 4ũTn—— 


(2) Reg. Lib. A. 1733. al. 220. | ”— 
4 3 | Parti- 
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articularly mentioned. It was never doubted but 
a debt due from an executor to a teſtator ſhall be 
aſſets in the executor's hands to pay debts; (+) for, 
if the teſtator had expreſsly given it away, even that (242 
could not have ſcreened it from debts: ſo the teſta- N 
tor may give a legacy out of a debt due to him, as 
in the caſe in 7e/v. 160. Hud v. Rumſey, which au- 
thority is right; the implied gift, by making the 
| debtor executor, may be controlled by an expreſs. 
gift, or IF a deviſe of all his debts. | 8 


It hath ky queſtioned whether ſuch a debt be 
aſſets (i) to pay legacies in general; but that not 
being the preſent caſe, it is not neceſſary to be de- 
! termined : I am at preſent inclined to think it may ; 
but ſhall not bind my ſelf by giving my opinion till 
the caſe happens. If this be conſidered upon the 
will, without the parol evidence, it will appear 
. clearly from the general words of deviſing the refi- 
due, (i. e.) all his real and perſonal eftate which he 
had not thereby before given to the reſiduary legatees ; 
that this debt, which at that time was part of the 
_ perſonal eſtate, falls within the deſcription: the 
teſtator was intitled to this debt when he wade his 
will, and at the time of his death ; he had nor be- 
fore diſpoſed of it, nor had he appointed Mr. Selwin 
executor. A deviſe of the reſidue after payment of 
debts and legacies plainly comprehends this debt; 
and the only doubt is with, regard to Mr. Viner's 
evidence, who wrote the will. I privately think 
:: that It was eee the Wee e 8⁰ to Mr. 


0 
19 


— — 4 
— 


50 Plotod. 184. Wantford v. Wankford, 1 Salk. 299. 
303. 1 Roll. Abr. 921. 2 Black. Com. 5 11, 512. Carey v. | 
Goodinge, 3 Bro. Cha. Rep. 119. in which the appointment 
of a debtor, ex2cutor, to whom a legacy was at the ſame 
time given, was determined to be no releaſe of the debt, 
and the executor held to be a truſtee as to the reſidue for 


the next of kin. | 
(i) Vide Phillips v. Pullis, I Chane. ca. 192. alſo 


3 Chan. . * 
| Selwin, 


1 
0 
14 


Ar. 410. Mallabar v. 
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Selcvin. Privately I think ſo; bot 1 am not at li- 
berty, by private opinion, to make a conſtruction 


againſt the plain words of a will. None of the 


caſes where parol evidence has been admitted have 
gone ſo far as the preſent caſe; the fartheſt they go 
is to rebut an 5 (0 or reſulting truſt ; the pa- 

. ws To] | 


6. 


(4) As in Ms: v. Doxey, 2 Vern. 75 _ Littlebury v. 
Backley, ibid. (cited). Batchelor v. Searle, 2 Vern. 730. 


Petit v. Smith, 1 P. Will. 9. Lady Granville v. Dutcheſs 


of Beaufort, 1 P. Will. 550. Heron v. Newton, g Med. 11. 
Gale v. Croft, 8 Vin. Abr. 195. pl. 25. Rachfield v. Care- 
leſs, 2 P. Will. 158. Lady Oſborne v. Villiers, 2 Eg. Caf. 
ailabar, ante 80. Breaſbridge v. 
WW, uodroffe, 2 Att. 68. Ulneh v. Litchfield, 2 Att. 373. 
Blinkhorne v. Feaſt, 2 2 28. Tale v. Lake, 1 Iii. 313, 
Ambl. Rep. 126. S. C. Lowfield v. Stoneham, Str. 1261. 
Earl of Inchiquin v. Obrien, 4 Burn's Fel. Law, 122. 
Kelly v. Fault, 1 Bro. Cha. Rep. 476 (cited). But not- 
withſtanding, in ſome caſes extremely dark and doubiful, ſuch 
evidence has been received to aſſiſt the Judgment of the 
Court, as in Fane v. Fane, 1 Vern. 30. Hodgeſon v. Hodge- 
fon, 2 Vern. 593. Oldham v. Lichford, ibid. 506. Cuthbert © 
v. Peacock, ibid. 594. Pendleton v. Grant, ibid. 5 17. Strode 

v. Ruſſell, ibid. 621. Harris v. Biſhop of Lincoln, 2 P. Will. 


136. Roſewell v. Bennet, 3 Ath. 77. Goodinge v. Goodinge, 
1 Veſ. 231. Hampſhire v. Peirce, 2 Veſ. 216. Fonnereau 


v. Poyntz, 1 Bro. Cha. Rep. 475. So Lord Hardwicke in 
2 Att. 375; is reported to ſay © He was of opinion that in 


_ © the caſe of Brown and Selwyn the parol evidence ought to 


© have been received, and that Lord Talbot rejected it with 
„no ſmall degree of reluQanee, though the Houſe of Lords 
© affirmed his decree, deeming the admiſſion of the evidence 
to be of the moiſt miſchievous conſequence.” But Lord 


Hardwicke afterwards in Ulrich v. Litchfield, 2 Aid. 372. re 


laid down the rule of courts both of law and equity in the 
admiſſion of parol evidence, in the caſe of wills to be only, 


1ſt. to aſcertain the perſon, where there are two of the ſame _ 
name, or where there has been a miſtake in the chriſtian _ 


or ſurname, and this upon abſolute neceſſity, to prevent the 


will from being rendered void, as in Cheyney's cafe, 5 Co. 


68. 2dly. to rebut a preſumption raiſed in favour of the 


next of kin againſt the gas title of the executor to the re - 


ſidue 
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rol —— in thoſe caſes tended to ſupport the i in 


tention of the teſtator conſiſtent with the written 
will, and did not contradict the expreſs words of 
the will, as in the preſent caſe. It is better to ſuf- 


fer a particular miſchief than a general inconveni- 


ence, and ſo reverſed the decree, and ordered Mr. 
Selwin to account with the plaintiff Brown for the 


5 ſaid S008 but 1 no colts. 


This was pon an appeal from the Roll. 10 
This as. the 26th of March, 1735. came be- 


fore the Houſe of Lords upon an appeal, and the Lord 
| Chancellor's decree was affirmed: and the lords 
would not allow the parol evidence to be read, nor 


even the reſpondent's anſwer as to theſe (7) — 


— 


— 


dence. However the above caſe of Brown and Selwyn ſeems 


to have fully eſtabliſhed the rule, that no parol evidence, to 

ſupply, or contradict the words of a will, or to explain the 

intention of the teſtator, is admiff ble, where the words 
uſed are unambiguous and intelligible. So &ratton v. Payne, 


3 Bro. P. C. 257. Errington v. Broughton, 7 Bro. P. C. 


Cbamberlayne v. Chamberlayne, 2 Freem. 52. Cole v. No- 
binſon, 1 Salt. 244. MHaybant v. Brooks, 1 Bro. Cha. Rep. 
88. But if it is doubtful out of what fund a legacy given 
by a teſtator is to ariſe, or where there is an ambiguity with 
reſpect to the ſubjef to which the words of the will (though 
clear in themſelves) are 0 be applied, it ſhould ſeem parol 
evidence is admiſſible to explain and remove the doubt. 


Fennereau v. Poyntz, 1 Bro. Cha. Rep. 4; 4 


010 4 Bro. * C. 180. 


296 alarm 


| 242 


1 


(243) 


| ſidue of his teſtator's effects: 2 for this latter purpoſe : 
tis Lordſhip afterwards in Biinkhorne v. Feaſt, Veſ. 28. ex- 
preſſes ſome doubt of the propriety of admitting ſuch evi- 
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2 H E defendant Ward became indebted to the 
Whether an plaintiff in 1730. and afterwards committed 


Caſe 53. 


act of bank- an act of bankruptcy ; upon which the plaintiff, 
zt na being the petitioning creditor, took out a commil. 


be purged by 


length of ſion of bankruptcy againſt the defendant; and in 


time? and, order to over-reach and make void as many of his 


whether cre- conveyances and ſettlements, &c. as poſſible, the 
og 8 creditors on a bill filed endeavoured to prove him a 
bankrupt as far backward as they could; and did 


ruptcy ſhall 
e actually prove, to the ſatisfaction of the Court, that 


der the com- he committed an act of bankruptcy in the year 1726. 


miſſion, r Then it became a queſtion, whether the commiſſion 


only have of bankruptcy, and all that was done under it, was 


their remedy 
againlt the not wrong, in regard that the debt of th petition- 


perſon of the ing creditor, On which it was grounded, was con- 
bankrupt? on tracted ſubſequent in time to the firſt act of bank- 
whoſe peti- ruptcy? After this matter had been anon” and 


tion a COMme- 
miſhon ſhall time taken ro conſider of | ir, 


xHiuc ? | . 
| "Tod Chancellor decked: it was clear that no 
body but a creditor could take out a commifion of 
bankruptcy againſt another; for, that the acts of 
parliament were all made for the relief of creditors; 
and likewiſe that ſuch commiſſion muſt iſſue on the 
petition of ſome creditor who could be relieved 
under it. Now if the debt is ſubſequent to the act 
of bankruptcy, the creditor cannot come in under 
the commiſſion againſt the effects of the bankrupt, 
though the perſon of the bankrupt himſelf will be 
Jiable. The general rule is not to determine the 
time of the bankruptcy, but only that the perſon 
was a bankrupt antecedent to the commiſſion ; for, 

Wer all the creditors before that time will have a 
(244) right to come in: but when that matter is minutely 
entered into, it muſt be diſtinguiſhed which credi- 

tors are precedent, and which are ſubſequent to the 
at of bankruptcy. If the defendant became a bank- 
rupt in 1726. then the petitioning creditor is out of 


the caſe ; but f not till In. when the Plaintiff 5 
debt 
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debt was ſobliſting, then all is right. What puz- 
zles the caſe i is, that the aſſignees - have been over 


diligent, and in order to reſcind as many of the de- 
5 fendant s acts as they could, have endeavoured to 


prove him a bankrupt as far backwards as poſſible; 


: by which they have cut up their own foundation by 


proving an act of bankruptcy in 1726; Then the 


difficulty is, whether the act of bankruptcy in 1726. 


cannot be conſidered as purged, () being near ten 
years ſince, and no commiſſion taken out upon it? 
am moſt inclined to direct an action of rover, in 


which the jury will conſider whether the defendant 
was a bankrupt in 17 26. or not; and if they pay no 


regard to it, I am ſure I will . 


Then Mr. . objetted, that the Cone: 
would neyer direct a trial ac law, unleſs it appeared 
doubtful whether he was a bankrupt 7 In 1726. which 


he ſaid, was not the preſent caſe, And, he faid, 
it was never determined. that an act of bankruptcy 
could be waived or purged. CE 


T he Lord Chancellor diſmiſſed the JO 8 bin 


without prejudice. 


"Naw; This decree was reverſed in the Houſe of 


; Lords, by the opinion of all the eee 0 FI REY 
= 1737: | 


— 
— —— 


10 It ſhould ep that an act of bankruptey, if once 
plainly committed, can never be purged. Worſley v. Demat- 
tos, 1 Burr. 484. But if the act was doubttul, then cir- 


cCeumſtances may explain the intent of the firſt act, and ſhew 


it not to have been done vaith a view to defraud creditors. 


Ex parte Hall, 1 Ath. 201, et vide Cooke's Bank. Laws 129. 
(n) Lord Chief Juſtice Lee, who delivered the opinions 


of the Judges, ſaying, that as the commiſſion iſſued when 


the / /latutes relating to bankrupts were in force, they had 


conſidered it upon the foot of thoſe old 1 flatutes, and that they 


were all of opinion that the petitioning creditor being @ cre- 
ditor at the time the com f. on iſſued, the com -iſhon therefore 


was good and valid in law. 4 Bro. P. C. 327. S. C. Sed 


vile e contra Cooles Bank. Laws 24, 25» and the cates 


there Cited, 


244 


Caſe 54. | Ee 
J. S. by will, 05 EPI Sabbarton, late of London, merchant, 


ting that 3 | "OAT. | nd 
par Aron made his will, dated April 20, 1710. and fo 
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a 


Fane Sabbarton, an | infant, 2 1 bomas . Eh 1 
her next friend, 

> vers. - -:- 

3 Sabbarton, Dulcibella . n 

Robert Kidwell, William Sabbarton, an Infant, by 

the ſaid Robert Kidwell, his Guardian, Joel Pocock, 

Giles Pocock, Sarah Pococh, and 7. Bomas Diggla 

and Sarab his Wife. „ 


is propoſed much thereof as regards the preſent queſtion is in 


between his 


niece A. and his couſin B. deviſes to truſtees divers ſreehold ta: 2 and 


the rents due, or to become due, and money in the orphans“ fund, and the pro- 
duce of the ſame, and Bank ſtock, and money due thereon, in truſt to pay the 


rents and profits to A. if living at his deceaſe, during life, or to ſuch perſon 


as ſhe by writing ſhould appoint, with or without the conſent of any huſband; 
but if ſhe ſhould marry B. then, after the deceaſe of 4. in truſt for B. during | 
life, and after his deceaſe in truſt for the firſt and other ſons ſa-cefſively of A. 


and B. and their heirs male; and for want of ſuch iſſue in truſt for the daugh- | 


ters of A. and B. equally to be divided between them, and for want of ifſue of 
that marriage, in truſt for the iſſue of the ſurvivor of them ; and if neither of 
them leave iſſue, in truſt for C. for life, with remainder for ſuch child and 
children, as his brother D. ſhould leave living at his deceaſe, or that D.'s wife 


ſhould be enfent of, that ſliould attain the age of twenty-one, and to the heirs, 
executors, Sc. of ſuch child, &c. as ey thould reſpectively attain the age of 


twenty-one years; and if none attain that age, to his own right heirs: but ii 
A. ſhould not marry B. then in truſt after her deceaſe for C. — life, remainder 


for the child and children of D. ut ſupra, and if none attain the age of twenty- 
one, to his own right heirs; and deviſed the reſidue of his eſtates, Teal and per- 
ſonal to A. and C. equally to be divided between them, their heirs, executors, 


Oc. and made others executors, and died. A. and B. intermarried; B. died 


without iſſue; C. married, and died without iſſue; A. died without iſſue, 
having made Hot will, and appointed an executor; D. died before A. leaving 


iſſue two ſons, E. and F. above twenty-one years of age; E. died (before 4) 


inteſtate, leaving G. a daughter an infant, now living; F. is alſo living ; the 


orphan's ſund: and Bank ſtock were not transferred but remain as at the teltator's 
death: the bequeits of theſe (conſidered as a bequeſt cf a term for years in 
lands) to the child and ee: of D. ut 7 jupra, 1s held to be $000 as this caſe 


has ha r 


(0) Ante 55. 8. C. : ND. 
| | the 
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the words following (that is to ſay) © And whereas 


a marriage 1s propoſed to be had and ſolemniſed 
4 by and between the ſaid Catherine Corr and Ben- 


ec Jamin Sabbarton, jun. eldeſt ſon of my couſin Ben- 


jamin Sabbarton, ſen. of the city of Norwich, 
c weaver, Now I do hereby deviſe and bequeath 
c unto the faid Thomas Botterell and John Young, 
and the ſurvivor of them, and the heirs, exe- 
ce cutors and adminiſtrators of ſuch ſurvivor, all that 
my freehold houſe, out-houſes, barn, coal-houſe, 
« ſtable, gardens and orchards at Enfeld in the 
* county of Middlejex, which 1 lately purchaſed of 
ce Patience Aſhfield ; and alſo all and every my free- 
c hold houſes, meſſuages, lands, tenements and 
b hereditaments ſituate in or near Qfteen:ſtreet and 
e Bow-lane, London, or either of them, or any court 


« or courts adjacent thereunto, which 1 lately pur- 


e chaſed of John Kalendar and Edward Kalendar, or 
cc either of them, together with ſuch rents as ſhall 


« be due and in arrear for the ſame premiſſes at the 


Lecce time of my deceaſe, and after that ſhall become 
c due; and alſo the ſum of 2871. 15. 3d. in the 


« grphans fund of the chamber of London, and the 


e intereſt, increaſe and produce of the ſame fund 
©: rhat ſhall be due at the time of my deceaſe, and 
c after that becomes due and payadle; and alſo the 
«ſim of 2col. capital ſtock in the corporation of 
«& the Bank of England, and all monies due thereon 
« at the time of my deceaſe, or that ſhall thereafter 
es become due and payable for the ſame, to and for 
© the ſeveral uſes, truſts, intents and purpoſes 
© hereafter mentioned, limited and declared (that is 


ce to ſay) in truſt that they rhe ſaid Thomas Botterel! 


© and Joh Young, and the ſurvivor of them, and 
c the heirs, executors and adminiſtrators of ſuch 
4% ſyryivor ſhall pay, or cauſe to be paid, all and 


<« ſingular the ſaid rents, iſſues, profits and produce 


© of all the ſaid meſſuages, lands, tenements and 


60 here; 
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te Hereditaments at Enfield, and in or near Qucen- 


ec Breet and Bow-lane, Jondon, and orphans fund in 


« the chamber of London, and Bank ſtock, to the 


ec faid Catherine Corr, if living at the time of my 
e deceaſe, and not otherwiſe, quarterly, half-year- 
e ly or otherwiſe, as the ſame are and ſhall become 


<« que, paid and payable, for and during the term 
ce of her natural lite, or unto ſuch perſon or perſons 
ce as ſhe ſhall by any writing under her hand direct 


e and appoint, with or without the conſent of any 


cc huſband ſhe may have; and whether the hereby 
© propoſed marriage, or any other marriage of her 


c to any other perſon, may or ſhall happen, or not- 


ce withſtanding ſhe ſhall never marry; but in caſe 


e ſhe the ſaid Catherine Corr do or ſhall marry the 


( 247) 


ce faid Benjamin Sabbarton, jun. then that they the 
*« ſaid Thomas Bottereli and Fobn Young, and the ſur- 
© vivor of them, and the heirs, executors and ad- 


© miniſtrators of ſuch ſurvivor, ſhall, from and af- 
ce ter the deceaſe of the ſaid Catherine Corr, ſtand 
e ſeiſed, intereſted and poſſeſſed of the ſaid pre- 


ce miſſes, in truſt for the ſaid Benjamin Sabbarton, 
*© jun. for and during the term of his natural life; 


and from and after his deceaſe, then in truſt to 


ce and for the firſt ſon lawtully begotten of the ſaid 
* Catherine Corr and the ſaid Benjamin Sabbarton, 


“ jun. and the heirs male of ſuch firſt ſon, and fo 
on ſucceſſively tothe ſecond, third, fourth and 


ce fifth, and all and every other ſon and ſons of the 


c ſaid Catherine Corr and Benjamin Sabbarton, jun. 


cc as they ſhall ſtand in ſeniority of age and priority | 


_« of'birth, and their heirs male reſpectively ; and 


c for want of ſuch iſſue male, then in truſt to and 


ce for the uſe and behoof of the daughter and daugh- 
<« ters lawfully begotten of the ſaid Catherine Corr 


and Henjamin Sabbarton, jun. equally to be di- 
© yided between them ſhare and ſhare alike; and 
<« for want and in default of any lawful iſſue of the 


e NeveDy- -- 


I Bro. Cha. Rep. 191. 


2 Caria Cancellarice, 


e hereby propoſed marriage between the ſ:id Cath ee. 
© xjze Corr and the ſaid Benjamin Sabbarton, jun. 


« then in truſt to and for all the iſſue male and fe- 


male lawfully begotten of the body of the ſurvi- 
c vor of them, equally to be divided between them 
ec ſhare and ſhare alike; and in caſe neither of them 


ce ſhall leave any (p) lawful iſſue, then in truſt to“ 


«and for my ſaid fiſter Sarah, for and during the 
term of her natural life; and from and after her 
« deceaſe, in truſt to and for the only proper uſe 


© and behoof of all ſuch child and children lawfully 


© begotten, as my ſaid brother JohN ſhall at the 


« time of his death leave living, or that his wife 


« Mall be then enfient or in child with, that ſhall 
e live and attain to the age of twenty-one years; 
and to the heirs, executors, adminiſtrators and 


ce aſſigns of ſuch child an nene equally to be 


ce divided between them ſhare and ſhare alike, as 
** they ſhall reſpectively attain the ſaid age of twen- 
ce ty-one years; and in caie no ſuch child of my 


_ «& ſaid brother John ſhall live to attain the ſaid age 
© of twenty-one years, then I give, deviſe and be- 


te queath the ſaid houſe, our-houſes, barn, ſtable, 
e coal-houſe, gardens and orchard at Eafeld, houſes, 


„lands, tenements and hereditaments in or near 


ce Queen. artet and Bow-lane, London, and orphans 


e fund in the chamber of London and Bank, to. my 


© own right hes for ever; but in caſe the ſaid Ca- 
« therine Corr ſhall not marry the laid Besjamin Sab- 
« barton, jun. then in truſt that they th id Tho- 


t mas Botterell and John Young, and the ſur. of 


te them, and the heirs, executors and adminiſtratoss 


—_ 


(2) There ſeems to be no diverſity betwixt a deviſe of A 


term to one for life, and / he dic withor? iſue, remainder 


over, and a deviſe thereof to one for life, with ſuch re- 
mainder, / he die leaving no ilſue; for both theſe deviſes 
ſeem equaliy relative to the failure of ilſue at any time. after 
the teſtator's death, 1 P. JU, 665. Sed wide & cont' a, 


( 249) 


"ow Term. 8. Mich. 1734: 


« of ſuch ſurvivor, ſhall, from and immediately 
cc after the deceaſe of the Gig Catherine Corr, ſtand 
ec ſeiſed, intereſted and poſſeſſed of the ſaid laſt 
& mentioned premiſſes, in truſt to and for my ſaid 
te ſiſter Sarah, for and during the term of her natu- 


ral life; and from and after her deceaſe, in truſt 
© to and for the only proper uſe and behoof of all 


* ſuch child and children lawfully begotten as my 
te ſaid brother John ſhall at the time of his death 
ec leave living, or that his wife ſhall be then enſient 
© or in child with, that ſhall live and attain the 


© age of twenty-one years, and to the heirs, exe- 


\ cutors, adminiſtrators and aſſigns of ſuch child 
ce and children, equally to be divided between 
«© them, ſhare and ſhare alike, as they ſhall re- 
i ſpectively attain the ſaid age of twenty one years; 
ce and in caſe no ſuch child of my ſaid brother Jobn 
ce ſhall live to attain the ſaid age of twenty-one 


« years, then I give, deviſe and bequeath the ſaid 


ee Jaft mentioned premiſſes to my own right heirs 
ec for ever.“ And as to the reſidue of the ſaid teſ- 
tator's eſtate, he by his ſaid will diſpoſed thereof in 
the words following, viz. © All the reſt, reſidue 
ce and remainder of my ready money, plate, rings, 


© jewels, clocks, watches, notes, bills, bonds, 


& mortgages, houſehold goods, and all other my 


e eftate and eſtates, as well real as perſonal, where 
cc ſoever and whatſoever, either in poſſeſſion, rever- 


« Hon or expectancy, after my debts and funeral 


© charges ſhall be fully paid and fatisficd, I give, 
ce deviſe and bequeath unto my ſaid ſiſter Sarah and 


ce the ſaid Catherine Corr, equally to be divided be- 
« tween them, to hold unto them my ſaid fitter 
« Sarah and the ſaid Catherine Corr, their heirs, 
ec executors, adminiſtrators and afſigns for ever; 
& and I do hereby make, conſtitute and appoint my 
ce ſaid ſiſter Sarah and the ſaid an. Corr. Oy 
& joint companys legatees. 7. > 


— 3 n —_ 


(2) Reg. Lib. B. 1734» fal. 45. | 


_ 
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The ſaid teſtator appointed George — and 


Womas Pilkington executors of his ſaid will, and 

died ſometime in the month of January 17 10. with- 
out revoking or altering the ſame; and the ſaid 
executors proved the ſaid will, and the truſt is now 


veſted in the defendant Digg les and his wife. The 


marriage propoſed between Benjamin Sabbarton the 
younger and CatheriM Corr took effect after the 
death of the ſaid teſtator; and Sarah, the teſtator's 
| ſiſter, about the 28th of March, 1713. intermarried 
with the defendant Robert Kidwell, and died without 
iſſue the gth of Auguſt, 1721. and he is her admi- 
niſtrator. The ſaid Benjamin Sabbarton the younger 
died the 2d of December, 17 18. without ever having 
had any iſſue, and the ſaid Catherine his wife ſur- 
vived him, and died on the 7th of September, 1733. 
without having ever had any iſſue, having made her 
will, and thereof appointed the ſaid Kidwell execu- 
tor in truſt, who proved the ſame. John Sabbarton, 
the ſaid teſtator Joſeph Sabbarton's brother, died 
about the 19th of November, 1729. leaving iſſue 
two ſons, namely Jeſeph Sabbarton and Benjamin Sab- 
barton, then both of the age of twenty-one years 
| and. upwards, Foſeph Sabbarton, the eldeſt ſon of 
the ſaid John Sabbarton, the ſaid teſtator's ſaid bro- 
ther, died in January, 1729. inteſtate, leaving iſſue 
only one child, Jane an infant, now living; and the 


laid Benjamin, the other ſon of the ſaid John Sabbar- 


ton, is alſo living; and neither the ſaid ſum of 
2871. 15. 3d. in the orphans' fund, or the ſaid 
350. Bank ſtock have been ever transferred; but 
the ſame remain in the ſame condition as they did 
at the time of the making of the ny will by the 


ſaid teſtator. 


Upon thi 3 of two cauſes before the late 


Lord Chancellor upon the ſaid 15th of November, 
1736. one between the ſaid Fane Sabbarton the in- 
fant, by her next friend, plaintiff, and the ſaid 

: Benjamin Sabbarton (her uncle) Robert Kidwell, and 
N homas Diggles and bs wife, and others defendants ; 
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Staines, 2 B. ill. 422 


Ambl. Rep. 72. Sheppard v. Leſſingham, ibid. 124. Lamp- 


De Com.” 8. Mich. ti 734. 
and the . between the aid Robert Kidwell, 1 


tiff, and the ſaid Thomas Diggles and his wife, Jane 


Sabbarton, Benjamin Sabbarton and others, defend- 
ants; it was ordered (amongſt other things) that a 
caſe be made for the opinion of his Majeſty's 
Court of King's Bench, on the following queſtion: ; 


If a term for years in lands had been Peg ce 1 


in the ſame manner as the truſt of the orphans and 
Bank ſtock is limited by this will, whether the li— 


mitation to all ſuch child and een lawfully be- 


gotten as the teſtator's brother John ſhovid at the 


time of his death leave living, or that his wife ſhould 
be then enſient or with child with, that ſhould live 
to attain the age of twenty-one years, and to the 


| heirs, executors, adminiſtrators and aſſigns of ſuch 
child or children equally to be E THY between 


them ſhare and ſhare alike, as they fhovld reſpec- 


tively attain the age of twenty-one years, whether 
that would have been good in Gs caſe that hath. 
happened? (7) 


On. 


(% Whether the words 4e dying without ifſue” in the | 


Caſe of a limitation of chattels real or perſonal are to be 


conſtrued to mean a general failure of iſſue, or ſuch a 
failure as is to happen within the compaſs of a life, has 


been a queſtion of much diverſity of opinion in the books. 


Donne v. Merrifield, ante 56. (cited). Forth v. Chapman, 


1 P. Hill. 663. Nicholls v. Hooper, ibid. 198. Hughes v. 


Sayer, ibid. 5 34. Nicholls v. Synner, Prec. in Chanc. 528. 
Keily v. Fowler, 6 Bro. P. C. 309. Pinbury v. Elkin, 1 P. 
Wiil. 563. Prec. in Chanc. 48 3. S. C. Pleydell v. Pleydell, 
1 P. lt ill. 748. Target v. Gaunt, ibid. 432. Maddox v. 
Stanley v. Leigh, 2 P. Will. 680. 
Higgins v. Dowler, 1 P. Will 98, the above caſe of Sab- 
barton v. Sabbarton, Atkinſon v. Hutchinſon, 3 P. Will. 258. 
Read. v. Snell, 2 At. 647. Exel v. V es, 2 Veſ. 318. 
Sheffield v. Lord Orrery, 3 Atk. 288. Chamberlain v. Jacoby 


_ ty 


: 5 
n % 


th Curia Cancellari 2. | 


On kewing cootlel on both ſdes, 5 conſider- 


ation of this caſe, we are of opinion, that if a term 
for years in lands had been bequeathed in the ſame 

manner as the orphans and Bank ſtock is limited by 
this will, the limitation to all ſuch child and chil- 


dren lawfully begotten as the teſtator's brother John 
ſnould at the time of his death leave living, or that 


his wife ſhould be then eſient with that ſhould live 
to attain the age of twenty-one years, and to the 
heirs, executors, adminiſtrators and aſſigns of ſuch 


child or children, equally to be divided between 
them ſhare and ſhare alike, as they ſhould reſpec- 
tively attain the age of twenty-one years, would 


have been good In che caſe that hath happened. 


W. Lee, E. Probyn, 


F. Page, W. Chapple.. 


—_— 


5 hy v. Blnver, 2 Ath. 406; Knight v. Ellis, 2 Bro. Cha. 
Rep. 574. are caſes in which the Court held that the words, 
c if the firſt deviſee died without i ſue, muſt be intended to 


* mean without iſſue /iving at his death.” But according to 


the deciſion of ſeveral modern caſes it ſhould ſeem as it "hs 


Court had adopted a different rule of conſtruction, viz. that 


the words ching without iſſue, will prima facie be intend- 

ed to mean an indefinite failure of iſſue, unleſs the contrary _ 
appears from other circumſtances. Rrchards v. Lacy Aber- 
gavenn), 2 Vern. 324. Clare v. Clare. ante 2. Green v. 


Rodd, 2 Atk. 308. (cited), Mi lward v. Milward, ibid, 


(cited). Beauclerk v. Dormer, 2 Ath. 308. Sadtern v. Sal- 
ern, ibid. 376. Earl of Stafford v. Buckley, 2 Vel. 181. 
Butterfield v. Butterfield, 1 Veſ. 133. 154. Attorney Gaeral 
v. Hird, 1 Bro. Cha. Rep. 170. Bigge v. Benſeley, 1 Bro. 
_ Cha. Rep. 187. Earl of Chatham v. Tothill, 6 Bro. P. C. 


450. Glover v. dtratbeff, : 2 Bro. Cha, * 33· Fearnt's 
Gone. Rem. 308. | N ä 
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Caſe 55. | | | 

11 April, . Thomas verſus Hole. 

1728. 

A deviſe to NE Hole by bis will gave 5300 J. to the rela- 
relations is to tions of Elizabeth Hole to be divided equally 


X be "2 pg between them. Elizabeth Hole had at the teſtator's - 
n hay? kr death two brothers living, and ſeveral nephews and 
by the ſtatute nieces by another brother. The cauſe came on to 
of diſtribu- be heard before my lord King, and two queſtions 
tions: but were made; in the firſt place, who ſhould take by 
this deſcription of the relations of Elizabeth Hole? 
may not lñe EO 8 | 
the fame as It was ſaid, that in the caſe of Brown and Brown 
under that my Lord Macclesfeld had determined that the word 
ſtatute. relations ſhould be confined to ſuch relations as were 
82 within the ſtatute of diſtributions, becauſe of the 
uncertainty of (s) the word relations; and upon this 
authority my Lord King determined, that no rea- 
tion ſhould take by this deſcription that coul not 
take by the {tatute of diſtributions. The next 
queſtion was, in what proportions ſuch relations 
ſhoul.l take, whether as they would have taken by 
the ſtatute, or in a different manner? And as to 
this he determined, that as the teſtator had directed 
the Fool. to be divided equally among them, he 
could not direct an unequal diſtribution, and ac- 
cordingly decreed them to take per capita. (.) 


* 8 _— 0 — 


(s) So Car v. Bedford, 2 Cha. Rep. 146. 2 Eq. Caſ. Abr. 
365, S. C. Roach v. Hammond, Prec. in Chan. 401. 1 P. 
Will. 327. Anon. - EE, : 


(t) The authority of this caſe has not only been recog- 
nized by, but ſeems to have governed the deciſion of many 
ſubſequent caſes, in which, words of the ſame, or of a ſimi- 

lar import have been uſed, as in Edge v. Saliſbury, Ambl. 
Rep. 70. Iſaac v. Defiiez, ibid. 595. Widmore v. Wood- 

7e, ibid. 636. Harding v. Glynn, 1 Atk. 469. Whithorne 

Ve Harris, 2 Vif. 527. Green v. Howard, 1 Bro. Cha. Rep. 

TS | | 31. | 


* 
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37. Hands v. Hands, Hil. 1782, at the Rolls 3 Bro. welds. 


Rep. 69 (cited). Phillips v. Garth, 3 wr Cha. R 


Rayner v. Mowbray, 3 Bro. Cha. Rep. 234 Vid Me Beal 


v. Jones, 2 Vern. 38 1. Brunſden v. W. * Ambl. Rep. 

| 3 Bennet v. Honeywood, ibid. 10g. in which laſt caſe 

a bequeſt to the teſtator's brother amongft ſuch of his (teſ- 

tator's) poor relations as he ſhould think fit, was held not 
to be confined to the next of kin. 
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DE 
Term. S. Trinitatis 
6 Geo. II. 
In CuRIA CANCELLARIZE. 
3 Manſell verſus Manſell. (u) 6 


Als cauſe came on upon an appeal to my 
Lord Chancellor King from the decree of the 
Hofer of the Rolls. 


kee mY Edward Vaughan ſeiſed in * "og in 1683. deviſed . 

Mlagent re ae to his liter Dorothy, afterwards the plaintiff's 

mainders for mother, for life, remainder to truſtees to preſerve 

children un- contingent remainders, remainder to the uſe of her 

ieee firſt and other ſons in tail male, remainder to the 
* uſe of his coulin Edward Manſell in fee, and charges 


this is a 
breach oftruſt the eſtate with a Hebt of 12001. and dies. 


relicvable in 
equity; ond where there 15 not a oarchah er for a valuable conſideration with- 


out notice, the cttates mall be re- conveyed to the former uſes. 


The plaintiff's mother intermarried with Sir Ed- 
card Maunſell, and in 168 5. they, with the re- 
mainder- man in fee, join in a feoſfment, with a 
covenant to levy a fine to truſtees to the uſe of the 
plaintiff's father in fee; and this is expreſt to be ta 


wy 


0% P. Will. 678. 8. ©. 
| ne 


\ 
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the intent that the fee ſimple might be veſted in 
him for the raiſing of money for the payment of the 

bts of Edward Vaugban the teſtator (whoſe inhe- 
ritance it was) by demiſing, ſelling or mortgaging 
the eſtate or any part thereof, and for other good 
cauſes and conſiderations a fine is levied accord- 
inely at the grand ſeſſions in Carmarthenßbire, where 
the lands lay. About a year after, the truſtees, to 
preſerve contingent remainders, reciting the will, 
feoffment and fine, convey the whole eſtate by leaſe 
and releaſe to the plaintiff's father in fee, Dorothy 
being then with child, and then the plaintiff is born. 
Afterwards the father by will makes the r 
- renant for life, Sc. and dies. 


: The oleinciff brought bis bill to | have the benefit 
of Mr. Vaugban's will, and infiſted on the breach of 

truſt; and that the parties who claim under the fine 
and feoffment, being parties to the breach of cruſt 
_ ought not to take advantage of it. 


The A in his anſwer inſiſted on | the fine 
pod feoffment. 


The Maſter of the Rolls decreed for the plaintiff 
for ſo much as was not aliened bona fide. 


It was argued for the plaintiff by Mr. Attorney 
General, that the eſtate ought to be preſerved by 
the truſtees according to the intent of the deed of 
truſt ;. that their joining with the tenant for life in 
the alienation was a high breach of truſt ; and that 
had they aliened to one who had no notice of the 
truſt the remedy ſhould be againſt them; but where 
with notice, the parties claiming under the truſt. 
| ſhould make good the eſtate; and fo held by the 
HOY FEE: in 1585 and bs (#) en. in 1 Salk, 


— 


1K 
* 


: 10 1 P. Will. 128. S. C. alſo 1 Bro ben Ca. 3 59. 
Where it is ſtated at large. e 


re ports p 
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1 reports: PTE 18 ſtronger than our caſe; for, thoſe 


we claim azainft are all voluntiers under Sir Edward 
Manſell's will. Mr. Vaughan's eſtate being ſubje& 


to a charge of 12007. it cannot be ſuppoſed that Sir 


Edward Manſell and the truſtees ſhould bar the re- 


mainders to prevent them coming to the firſt and 
other ſons of Dorothy, who was his wife; but merely 


to diſcharge that debt, which a court of equity 


would, upon a bill brought, have decreed to be 
done by ſale. Where-ever a conveyance has been 


made for a particular purpole, and no particular li. 


mitation of the eſtate after that purpoſe performed, 


it has been always looked on as a reſulting irult for 
the heir, or for ſuch to whom the inheritance be 
Jongs; there are my caſes where it has ben fo 


held. 2 Vern. 52. Baden verſus Earl of Pembr _ 


Je war als. infited, cht old Sir B e An 5 
had in an anſwer (formerly put in to another ſuit in 


this Court) allowed that the plaintiff would be in- 


titled in equity to an eſtate tail under Mr. Vaugban 8 
will. 


Mr. Solicitor General, Mr. Verney and Mr. Roder, 


after the proofs read. added, that their claiming” 


only againſt deviſces under Sir Edward Manſell's 
will, and not againſt any purchaſers either with or 
without notice of the truſt, obviated all objections 
that could be made on that head; and that where a 
voluntier claims under a breach of truſt, without 
any conſideration paid, and with notice of the truſt, 
it, would be unconſcionable he ſhould take advan- 
tage of it; but he ſhall hold the eſtate liable to the 
truſt, Pye and George's caſe, though not a caſe di- 


rectly adjudged, yer was a very ſtrong e 


by the Court. 


Truſtees to preſerve contingent remainders were 
found out to help the defect in the law of the firſt 
ſon's not being able to take advantage of the forfei- 
ture of the tenant for life 'by making a feoffment, 

1 becauſe 5 
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becauſe not in rerum natura at the time of the for- 
ſeirvre committed: and at law, before the ſtatute 
of uſes, if a feoffee to uſes had enfeoffed another 


with notice of the uſes, the ſecond feoffee would 


have held the eſtate ſubje2 to and for the uſe of the 
ceſtui que truſt; and truſtees are appointed to pre- 
| ſerve and not to deſtroy contingent remainders. 
Then taking i it on the other ſide, this does not ſeem 
| ſo much a breach of truſt as a Juſt and legal act, to 
take off that charge which lay on the eſtate, and to 
ſecure that very intall which they were truſtees for, 


and would have been deſtroyed by a ſale; for, the 


acts done by the huſband and wife are recited i in the 
deed to be done only in order that the eſtate may be 
ſettled on the huſband, to and for the raiſing ſuch 
| ſums as the eſtate is chargeable with; and it is the 


greareſt equity they ſhould be taken to this particu- 


lar purpoſe only, it being a lawful one: for, where 


a deed may be taken in a double ſenſe, 1 ard and 


D cquicable one ſhall be preferred. 


Neither i is it to be ſuppoſed the wife would have. 


Joined in the diſheriſon of her children, but only to 
inake Sir Edward Manſell, her huſband, a truſtee 


for this ſpecial purpoſe of diſcharging. the eſtate. 
In all caſes of railing of terms for one purpoſe, after 


D 


that purpoſe ſerved, the term ſhall attend the inhe- 


ritance, though no truſt appointed after the ſerving 
of the purpoſe. Lowther verſus Lowther, heard at 
the Rolls the laſt term. And ſo whether it is con- 
_ fidered as a rightful act, or whether it is taken as a 
breach of truſt, and ſo a wrongful one, the plaintiff 


ought to be relieved; and ſo qudcunque via 5 data; the 


| decree ought to — affirmed. 


Mr. Benn en Mr. Willes wa Mr. Mead ——_ 


on the other fide for the defendant, and faid, that 
it was not pretended that the legal eſte was well 
veſted in Sir Edward Manſell by his father's will: 
but they object that there has been a contrivance to 


defeat the PARTY not then born of that intail which 
he 


* 
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he would otherwiſe have had. It was not the feof. 


ment that deſtroyed the contingent remainder; for, 
therein the truſtees were not concerned, but it was 


the releaſe: and it is obſervable that here is no pur- 


chaſer, but only voluntiers claiming under a ſettle- 
ment made by Mr. Vaugban's will; and there are 
many inſtances where, in caſe of voluntiers, con- 
tingent remainders have been deſtroyed, they being 


favoured neither in law or equity. Pollexfen 250. 
where tenant for life, with remainder to himſelf, 
deſtroys the contingent remainder, it has always . 


been held good: and it is here admitted, that had 
there been a purchaſer there would have been no re- 


lief, which appears by this very decree; for, it gives 


no relief againſt ſuch who have purchaſed part of 
this eſtate bona fide. As this caſe is circumſtanced 


there can be no reaſon for a court of equity to inter- 
poſe; for, they ſeek relief as to one part of the fa- 
ther's will, which they do not like; but would 


have the other part, which makes for them, to ſtand. 


2 Vern. 582. Noy verſus Mordaunt, Here is a very 


fair ſettlement made by the father, and it has gone 
farther towards ſerving Mr. Vaughan” s intent, which 
Was to have the eſtate remain in the family, than 


would have been otherwiſe if he had been tenant in 
tail: the defeating this will be diſappointing the 
proviſion made by the father for his younger chil- 


dren, which, could the father have apprehended, 


he would have provided otherwiſe for his children. 
Their ſaying the conveyance to Sir Edward Manſell 
was only a truſt for payment of debts (for, that it 
was not Doreothy's intent to diſinherit the child ſhe 
was then eſient of) is ſetting up an intent to defeat 


the expreſs act of the parties, Which was a convey- 


ance for and in conſideration of natural love only to 


Sir Edward Manſel!, and to no other uſe or purpoſe 


whatfoever; and the word 7ruft not ſo much as men- 
tioned in any part of the deed; and there being in 
the end of the deed an expreſs proviſion that all 
conveyances ſhall be to the uſe of Sir Edward Man- 
fell in fee, and to ng other uſe whatſoever. In the 

Os T caſe 


1. Curia Cancellaric. 


caſe of Lowther verſus Lowther there was an expreſs 
conveyance to ſtrangers in truſt; none of which is 
in this caſe: but here-the conveyance is to his own 
heirs, without mentioning a word' of any truſt. 
Neither will their other method of taking it as a 
breach of traſt do much better; fince remedy has 


been often denied (5) againſt the truſtees for pre- 
ſerving contingent remainders j in cafe of a tenant in 


tall, "Pratt verſus Spring, 2 Vern, 303. Bowoater 
verſus Ely, 344. Ely verſus Oſborne, (z) 754+ 
Neither do they pray their remedy againſt the truſ- 
tees, but againſt the remainder-men under the will. 
Tenant for life by fine bars the contingent remain- 
ders, there can be no remedy againſt him: and yet 
that is a ſtronger caſe than this; ſince there he had 
a kind of truſt repoſed in him, but here he has none 
at all. Then were cited the caſes of Stapleton verſus 


Shorvard, 1 Vern. 212. Sherbourne verſus Clarke, 


27 273. Smith verſus Dean and Chapter of St. Paul's 

Rogle, 367. and in Show. Parl. Caſ. 67. to prove 
| this equity would not aſſiſt to defeat thoſe advan- 
tages a man has at law, by EY fetters off another 


— __ * . n 
—_—_— 


—— 


1 5 As where upon a ſubſequent remainder to the . 


| heirs, a collateral reiation only has been affected by it, there 
having been no iſſue of the marriage, for next after the par- 


ties to the marriage, the Court conſiders the iſſue to be the 
only objects of the ſettlement and truſts, and pays leſs re- 
gard to the remainder over to the right heirs, as no imme- 


diate objects of conſideration in the ſettlement: as alſo 
where the application to the Court for relief, has been made 


by one who has not at the time, nor poſſibly ever might be 
entitled to the remainder, under the words of the limitations 
ide Sir Thomas Tippen's caſe, 1 P. Will. 359 (cited). El 
v. Ohorn, ibid. 387. Fearne's Cont. Rem. 482. 4 ed. But 
"where a truſtee joins with the ceſtui que truft in tail, in any 


conveyance to bar the intail, it is no breach of truſt, for it 


is no more than what he may be compelled to do. Nein 
ien v. Comyns, ante 166. * v. Boteler, 1 1 Bro. Cha. 
Kep. 7. | 

(s) 1 P. Wil. : 387. 8. C. 
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man's eſtate. Up on the whole, as no precedent | 
had been ſhewn 8 in the like caſe any remedy 
had been given, and that the caſe of Pye verſus 


George was bur an extrajudicial opinion of the Court, 


and ſo imperfectly reported that no ſtreſs can be laid 
on it, they ſaid it would be hard to begin in this 


caſe; which muſt be by taking away a legal title, 


and defeating the proviſions made for younger chil- 


dren, who are always favoured 1n equity. Beſides, 


we ſhould be left without any proviſion for the debts 


which had been paid by old Sir Edward Manſell, 


and to which this eſtate was liable: and therefore | 


Prayed the decree might be reverſed. 


(258) 


No judgment was now given, Bur in Mictael- 


mas vacation, 6 G. 2. the opinion of the Court was 
delivered at my Lord Chancellor” S houſe, 5 | 


Lord Chancellor King, 3 
Lord Chief Juſtice Kaymond, 
Lord Chief Baron Rynolds, 


N Chief Baron, after having ated the 


caſe, 


There are two 5 ; 


Firſt, Thoſe conveyances being made with an in- 
tent to raiſe money to pay the debts of Edward 
Vaughan, whether this proviſion ought to extend to 


that purpoſe only? for, then there will be a refult- 


ing truſt to the old uſes under the will of Ecard 
Vaughan. 


* Secondly, Suppoſi ing the contingent eſtate 1 


ed, whether this is ſuch a breach of truſt as that ths | 
J eſtates defeated thereby ought to be ſet up again in 


this Court againſt thoſe who claim under a volun- 


9 tary conveyance with notice ? 


17, 


I Curia Cancellarie. 


10 In the firſt place i it is evident that the truſtees 


not having executed the deed of feoffment, but 


being made parties without their conſent, their 


_ eſtate could not be affected or deſtroyed thereby; 


and the fame may be ſaid of the fine; and if nothing 
elſe had been done, the contingent remainder had 


been good: but the deeds of leaſe and releaſe exe- 


cuted by the truſtees, were an abſolute conveyance, 


and have no reference to what was done before, but 
| were made on purpoſe to deſtroy their own eſtate, 


and conſequently the contingent remainders. I ad- 

mit all the caſes of reſulting truſts, 2 Yern. 645. 
Harcourt and IWeymouth, Lader and Loder, and which 
are all founded upon this plain principle, that when 
an eltate is conveyed for particular purpoſes, ſo ſoon 
as they are ſatisfied there is a reſulting intereſt to 
him who ought to have the eſtate ; but there is no 
truſt expreſt in the deeds of leaſe and releaſe; nor 
can it be pretended they ought to be coupled with 


the deed of feoffment before executed by different. 
parties, and for different purpoſes; the one being 


do pay debts, and the other to deſtroy contingent 
remainders. i | 


2dly, Wicker equity ought to i ſo as 


to ſet up theſe eſtates againſt the truſtees, and thoſe 
claiming under them, En 


That this is a breach of truſt is ſo plain, that 1 


know not how, by any thing I have to ſay, to make 
it more ſo. Indeed had this "conveyance been for 
a valuable conſideration without notice, the pur- 
| Chaſer could not have been affected; but when any 

one claims by a voluntary conveyance with notice, 
he muſt take the conveyance cloached with all its - 
truſts. The dium of 4 counſel at the bar in the 
Dufte of Norfolk's caſe is of very little weight ; 3 be- 
| fides ir does not appear there to be his own opinion. 
And Salk, 680. is to the contrary. The cafe of 


 Engltfield and Englefield, 1 Vern, 413. was folely de- 


creed on the point of fraud; ſor, there were no 
. b ton 
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| truſtees to preſerve contingent . As to 


the caſe. of EJ/e and Oſborne, 2 Vern. 754. that de- 


termination can be of no greater authority than the 


reaſon on which it is founded will warrant; there 
the Lord Chancellor took it, that the ſon had an 
eſtate tail, and therefore the remainder ought to be 
conſidered no longer as contingent, and that then 
the truſtees became truſtees for the tenant in tail, 
to which eftate the quality of barring remainders 
over is eſſential; but this is not the preſent caſe: 
for, here the cruſt ſubſiſted in its full force. Win- 


nington (a) verſus Foley, Tipping verſus Pigot, re- 
ported in Abr. Eq. Caſes 385. in all theſe caſes the 


remainder- man was in eſſe; ſo that he had an eſtate 
tail veſted, and then the truſtees became truſtees 
for tenant in tail, and conſequently the eſtates over 
might be barred. It is ſaid, that courts of equity 
Oy have obliged truſtees to join; but this has been 
juſt as the circumſtances of the caſes have appeared, 
2 Vern. 303. And whatever they have 5885 or may 


(a) 1 P. Will. 536. S. C. 3 
(5) But this (in the words of Mr. Ruurne has only haps 


pened under peculiar circumſtances ; either of preſſure to 
. diſcharge incumbrances prior to the ſettlement, or in favour 


of creditors where the ſettlement was voluntary; or for the 
advantage of the perſons who were the firſt objects of the 


| ſettlement; as to enable the firſt ſon, Sc. to make a ſettle- 
ment upon an advantageous marriage. Vide Pearne's Cont. 
Rem. 4 ed. 483. Platt v. Sprigg, 2 Vern. 303. Prewin v. 


Charleton, 1 Eg. Abr. 386. pl. 4. Baſſet v. Clapham, 1 P. 
Will. 358. MWinnington v. Foley, 1 V. Will. 536. And 
however (continues the ſame learned Author) the Court may 
ſee proper to direct truſtees to concur in deſtroying contin- 
gent remainders, under circumſtances like thoſe in the 
above noticed caſes; it has repeatedly denied the ſame in- 


terpoſition, in caſes where ſuch ingredients were wanting; 
as in Davies v. Weld, 1 Fern. 181. 1 Eq. Caſ. Abr. 386. 


Townſend v. Lawton, 2 P. Will. 379. Symance v. Tattam, 
1 Att. 613. Woodhouſe v. Hoſkins, 3 Att. 22. Barnard uv. 
Large, Cox's note, 2 P. Vill. "A Bro. Cha. Rep. 534. 


do, 


8. C. Ambl. Ek 774» S. C. 


ir as Cllr 


do, yet they will never have it left to the diſcretion 
of a truſtee to do it. It is objected that the plaintiff 
has a ſatisfaction by the will, and therefore he ought 
not to have the advantage of both. 2 Vern. 581. 
I anſwer, that what he has under the will is not a 
proper equivalent, ſince he is thereby only made 
tenant for life, without power to provide for young- 
er children, or pay his debts; beſides, the eſtate is 
only limited to his firſt ſon in tail: and farther, 
there is no condition annexed to the deviſe, either 
expreſt or implied; but the preſent queſtion is only 
concerning the Vaugban's eſtate, the Manſell's is 
ſufficient to pay the farther debts and legacies. As 
to the inconveniencies they are imaginary, and there 


is no compariſon between them and thoſe which 


would attend the other ſide of the queſtion for, if 


this ſhould ſtand, the truſtees might, without rea- 
ſon, and without the direction of a court of equity, 
Join to defeat moſt ſettlements : therefore the plain- 
tiff ought to be relieved, but in what manner mult 
be left to my Lord Chancellor. OY 


Lord Chief Juſtice Raymond agreed with the Chief 


Baron in both points, and ſpoke to this effect: as 
to the contingent remainders, ſince they are de- 
ſtroyed, the plaintiff is intitled to relief, either 
againſt the truſtees or the purchaſers with notice. 


That ſuch remainders may be deſtroyed is a politive 


law, and when done, there is no remedy at law; 
and therefore perſons were choſen in whom there 
was a confidence placed to preſerve men's eſtates in 
their families. It has been ſaid, that remedy may 
be had at law for a breach of truſt: but I think it 
is the proper buſineſs of a court of equity to keep 
truſtees within due bounds, and to give relief. If 
there is tenant for life, with contingent remaind- 
ers, and he defeats them, he is not anſwerable for 


it, ſince no truſt or confidence was repoſed in him: 


and in ſuch caſe zquitas /equitur legem. As to caſes 


in point, though there are none, yet the reaſon of 


the thing will govern it. If an eſtate ſubje&t to a 
8 . d 
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truſt is purchaſed from the truſtees for a valuable 
conſideration, without notice, a court of equity cannot 
affe# the purchaſer, but they can the truſtees; but 
if ſuch purchaſer had notice, then the truſt goes 
along with the eſtate, and the land ſtill continues 
ſubject to ir. It may be truſtees have been excuſed 
where there have been favourable circumſtances : 
but here is not the leaſt reaſonable matter to induce 
the truſtees to join; therefore what they have done 
is againſt natural equity and juſtice. In the caſe of 
"Elſe and Oſborne, 2 Vern. 754. The inheritance 
was veſted; and what was dope might be proper 
for the circumſtances of the fahily ; f but mon ſequi- 
{ur a truſtee may do it in what caſes he ſhall think 
proper. Upon the whole he was clear that the 
plaintiff mould be relieved. 


Lord Chancellor ſaid he would confine himſelf to 
one point, whether in this caſe the breach of truſt 
ought to be relieved againſt? For, as to the re- 
fulting truſt, and the equivalent ſatisfaction, ke 
thought there was not much in them, and would 
give no opinion about them. In point of law theſe 
remaindeis are abſolutely deſtroyed. Though the 
truſtees had defeated their eſtates, yet if the wife 
had kept hers, that would have preferved the con- 
tingent eſtates over. The queſtion now is, whe- 
ther equity will relieve? Here is no fraud but 
what appears on the deeds. It would be a very odd 
thing to ſay, it is not a breach of truſt for thoſe 
perſons who are appointed to preſerve eſtates, to de- 
feat them contrary to the intent of him who repoſes 
a confidence in them. Then if this is a breach of 
truſt, equity may relieve; for, this is a matter with- 
in its original juriſd ict ion. He laid, he never knew 
that law had any thing to do in the caſe : if then it 
be the buſineſs of equity to keep truſtees within 
compaſs, and to ſce truſts executed, can equity ſit 
ſtill and fee trufices break their cruſts? At law, if 
there had been a truſtee to an uſe, and he had con- 
veyed vv ithout conſideration and without notice of 

| the 
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the uſe; or though it had been for a valuable con- 
ſideration, yet if there had been notice, the uſe 


would have followed the land: and truſts are to be 
governed by the ſame rules that uſes were before 


che ſtatute of uſes. If there had been a bare tenant 


for life, who is no truſtee, equity would not have 


relieved; for, there can be no breach of truſt where 
(c) there is no truſtee; and ſuch caſe is like a col- 
lateral warranty by tenant for life, againſt which 


2 equity would never relieve. (4) Indeed courts of - 
equity have gone great lengths to judge whether a 


man would have any child or not; but I ſhall be 
very cautious how I do it. A breach of truſt will 
o ſo far as to affect the truſtees, and all who pur- 
chaſe under them having notice. However, here 
is no occaſion to go againſt the truſtees, ſince the 
lands themſelves. may be had; and this being the 
caſe of a purchaſer with notice, (e) my Lord Chan- 
cellor confirmed the decree made by the Maſter of the 
: Rolls i in favour of the * ( 7 ) | 


2 ; 
* ; _ — 
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fd) Vide ante 237. 3 
(e) Vide Garth v. Cotton, 3 Ath. 751, whſ 524+ 8. c. 
ee v. Lane, 1 Bro. Cha. Rep. 109, 


{f) Reg. Lib, B. 5735. fol 76. 
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* Lady Laneſhorough verſus Fox. 

4. having the T 4 R X Anthony Morgan, Eſq; leſſee of George 

reverſion in Fox, Eſq; brought an ejectment in the court 


X pon of Exchequer in Ireland againſt the Lady Dowager | 
* Laneſborough, for ſeveral caſtles and lands in the 
of B. his fon, county of Longford in Ireland: to which the Lady 
in the uſual Lane/borough pleaded not guilty. The cauſe came 
manner, de- to be tried by a ſpecial jury at the bar of the ſaid. 


1 . Court, who found a ſpecial verdict in Michaelmas 
ſettlement on term, 1727. viz. That Sir George Lane, Knt. and 


failure of iſſue Bart. afterwards Lord Viſcount Laneſborougb, was 
of the body of ſeiſed in fee of the {aid caſtles and lands, and being 
a Eng ot , fo ſeiſed did, in conſideration of a marriage then to 
nal of bis be had between his ſon James and Mary Compton, 

own Zody to, now the ſaid Lady Laneſborough, and of 2000. 
bis daughter marriage portion, by indentures of leaſe and releaſe, 
5 Faq _ dated the 3d and 4th of May, 1676. convey the 
boay. 4 This faid caſtles and lands to Thomas Earl of Offory, Ri- 
will does not chard Earl of Arran, Henry Lord Biſhop of London, 
. to B. The deviſe to F. is executory; and is void, as being 


on teo remote a contingency. | . 
| ES and 
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and She Hugh Chalmendaten. Bart. and ns heirs, 
upon the truſts and to the uſes following, viz. 
That the ſaid James Lane ſhould have thereout, 
during the; Joint lives of him and Sir George Lane, 
one annuity of 3ool. and in caſe the ſaid intended 
marriage ſhould take effect, then after the death of 
the ſaid James Lane, that the ſaid Mary Compton 


| ſhould have and receive one annuity or yearly rent 
of 3201. for her jointure; and ſubject thereto to the 
uſe of the ſaid Sir George Lane, for his life, without 


| impeachment of waſte, and then to the ule of the 
ſaid James Lane for ninety- nine years, to commence 
from the deceaſe of his father Sir George Lane, if the 
ſaid James Lane ſhould fo long live, without im- 
peachment of waſte; and then to the uſe of the ſaid 

Farl of Oſſory, Earl of Arran, Biſhop of London, and 
Sir. Hugh Cholmondeley, and their heirs, during the 


life of the ſaid James Lane, upon truſt to ſupport 


the contingent remainders, and then to the firſt ſon 
of the body of the ſaid James Lane on the body of 
the ſaid Mary Compton to be begotten, and the heirs 
male of the body of ſuch firſt ſon, with like re- 
mainders to all iter the ſons of the ſaid marriage 
ſucceſſively in tail male; and for default of ſuch 
iſſue, then to the uſe of the heirs male of the body 
of the ſaid James Laue; and then to the 1 heirs 
of the ſaid Sir * Lane. 


, Thar the ſaid marriage was had and i 
May 5, 1676. and the ſaid 20000. paid to — faid 
7 Sir George Lane. 


That Sir George Lane, then Viſcount Laneſborongh, 
being ſeiſed in fee of the reverſion of the ſaid pre- 


miſſes, did, the 1oth day of July, 1683, make his 


laſt will and teſtament in writing, and did thereby, 
among other things, deviſe in the words following: 
cc [tem, I will and deviſe the manor and town of 


« Laneſborough, and all other the lands, tenements 


e and hereditaments, mentioned or contained in the 


08 ſettlement made by me on the marriage of my 
| ws « 8 250 ſaid 
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ce ſaid ſon awe! Lane with the davohier of Sir 
Charles Compton, ſecond brother to the late Earl 


ee of Northampton, on failure of iſſue of the body of the 


(264) 


ce /aid James Lane, and for want of the heirs male 7 
© my body, to my ſaid daughter Frances Lane, and 


© the heirs of her body lawfully to be begotten; 
© and for want of ſuch iſſue, to my ſaid daughters 


« the Lady Beaufoy and Mary Bingham ſeverally, 
& and the heirs of their bodies lawfully begotten or 
*« to be bepotten, ſeverally and reſpeRively ; ; and 


&« for want of ſuch iſſue, that ail and every of the 
ee premiſſes ſhall be and remain to his Grace James 


© Duke of Ormond, and the heirs mal: of his body 
© lawfully begotten or to be begotten.” And in a 
ſubſequenr part of his ſaid will, he did will and de- 


viſe, that if his ſaid ſon James Zane ſhould die wich- 
out iſſue male, his the ſaid teſtator's wife ſurviving 


him, his ſaid wife ſhould hold and enjoy his houſe 


and park in Rathline, and all the houſes, lands, te- 
nements and hereditaments in the county of Long- 5 


ford, wherein he had any «ſtate of inheritance in 
poſſeſſion, reverſion or remainder, for and during 


her natural life; and after her deceaſe, to the ſeve- 
ral uſes to which the ſame are limited as aforeſaid; 
and made his ſaid wife executrix of his ſaid laſt will 


J 


and teſtament. 


That the ſaid 8 Lord Viſcount Lane 
died the iſt of December, 1683. ſo as aforeſaid 
ſeiſed of the ſame reverſion of the manors, towns 
and lands 1n the declaration mentioned, and had 


iſſue at the time of his death the ſaid James, his 


only ſon and heir, and two daughters, to wit, Mary 


and Charlotte, by his firſt wife, "and the ſaid Frances 


by his ſecond wife, and no other iſſue male; and 
that Thomas Earl of Offory died the 2d of June, 
1681. and that Frances Viſcounteſs Laneſberough, 
the widow of George Lord Laneſborougb, died the 1ſt 
of May 1700. in the life- -time ; of the ſaid James 
Viſcount LaneſLorough, = 


That 
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That James then Viſcount Laneſborough, Pk | 


1, 1683. after the death of his father, entred upon 


the premiſſes, and was thereof poſſeſſed, and the 


ſaid ſurviving truſtees became ſeiſed of the ſaid 


manors, towns and lands in the declaration men- 
_ tioned, by virtue of the ſaid deeds of leaſe and re- 


leaſe, bearing date reſpectively the 3d and 4th of 
May, 1673. In tuch manner as the law allows. 


That the fail James Viſcount Laneſborough, and 


the ſaid Earl of Arran, Lord biſnop of London, and 
Sir Hugh Cholmbndeley, the then ſurviving truſtees, 
by indentures of leaſe and releaſe, the 16th and 17th 
of October, 1684. for the barring all eſtates tail, re- 
verſions and remainders, and to the end to ſetrle _ 


and aſſure the ſarne as therein after mentioned, did 


convey to Edward Brabazon, Eſq; and William 
Smyth, Gent. and their heirs, amongſt others, the 
manors, caſtles and lands in queition, to the intent 
and purpoſe, that one or more common recovery or 
| recoveries might be thereof had and ſuffered; which 
ſaid recovery or recoveries ſhould be and enure to 
the uſe of the ſaid James Viſcount Laneſborougb for 

his life, without impeachment of waſte; and after 


his deceaſe, then to the uſe of the Lady Mary Viſ- 


counteſs Lene/borough, wife of the ſaid James Viſ- 
count Laneſboroug h, for her life, as and for an in- 
creaſe of or augmentation of her jointure, and in 


bar of her dower and thirds at common law; and 
after her deceaſe, then to the uſe of the ſaid Namen 


Viſcount Laneſoorough and his heirs. | 


That the ſaid. recovery was ge m 
Hill. 36 Car. 2. 1686. of the ſaid manors, towns 
and Jands in queſtion, in which Fergus Farrell, 


_ Efq; and Edward Nangle, Gent. were demangants, 

and the ſaid Brabazon and Smyth were tenants, who 

vouched the ſaid James Viſcount Lan who 
vouched the common vouchee. — 


That the Ga James Viſcount Laneſborongh being 


ſo Poſſeſſed of the manors, towns and lands in 2 
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tion, Ofober 15, 1722. did make his laſt will and 

teſtament, and did thereby deviſe to George Hooper, 
Lord Biſhop of Bath and Wells, and Hatton Comp- 
ton, Lieutenant General, and Robert Dormer, Eſq; 


a judge of the Common Pleas, and James Middleton, 


Eſq; and their heirs, all his manors, lands, tene 


ments and hereditaments whatſoever in the king 
dom of Ireland, in which he, or any perſon in truſt. 


for him, had any eſtate of inherirance or other in- 
tereſt in poſſeſſion, reverſion, remainder or ex- 


pectancy, in truſt nevertheleſs, and to and for the 


ſeveral uſes therein after expreſſed: that is to ſay, 
that from and after his deceaſe, his ſaid truſtees 
ſhould ſtand and be ſeiſed of all the ſaid premiſſes in 
the ſaid county of Long ford, in truſt for the heirs of 


his body: and for want of ſuch iſſue he did will and 
deviſe that the ſaid truſtees ſhould permit and ſuffer 


his ſiſter Charlotte Lady Beaufoy, for and during her 


life, to have and receive for her own uſe and behoof, 


the rents, iſſues and profits of the farm and land of 
Coolcroy Barony of Rathline in the ſaid county of 


Long ford; and after her deceaſe, his ſaid truſtees 
ſhould permit and ſuffer his ſaid wife to have and 


receive to her own ule the rents, iſſues and profits 


of the ſaid premiſſes laſt mentioned. And his will | 
was, that his ſaid truſtees ſhould ſuffer his ſaid wife, 


from and immediately after his deceaſe, to have and 


receive to her own uſe, all the rents, iſſues and pro- 


fits of all the reſt and reſidue of his ſaid manors, 


lands and real eſtate in the kingdom of Ireland, for 


her life; and after her deceaſe, directed his truſtees 
ſhould convey the ſaid premiſſes to the ſeveral uſt 


in the ſaid will mentioned, viz. To the uſe of John 
Bell Lane, the eldeſt and only grandſon of his ſiſter 


Mary Bingham, afterwards called Mary Middleton, 
deceaſed, for his life; and after his deceaſe, to the 


uſe of his firſt and other ſons in tail male, with ſe-_ 
vera] remainders over: and he did appoint his ſaid 


wife ſole executrix of his ſaid will. 


— 


n Curia Cancelloric. 


That the faid James viſcount Laneſborough, Au- 
guſt 30, 1724. died poſſeſſed of the ſaid manors, 
towns and lands in queſtion, and without iſſue. 


* hat the ſaid F Trances Lane, daughter of the ſaid 


George Lord Viſcount Laneſborough, and deviſee in 


his faid laſt will, married Henry Fox, and by him 


had iſſue George Fox the leffor of the plaintiff, her 


eldeſt ſon and heir; and the ſaid Henry died the 13th 


day of OZober, 17 8. and the ſaid Frances died the 
po” day of December, 1912. leaving the ſaid George, 


the leſſor of the plaintiff, her eldeſt ſon and heir of 
her body, who, on the 1ſt of September, 17 24. en- 


| tered upon the ſaid premiſſes, and was thereof 


ſeiſed as the law directs, and made the leaſe to the 
ſaid Mark Anthony Morgan, as in the declaration 
above-mentioned, who entred upon the premiſſes, 


and was poſſeſſed thereof until the ſaid Mary Viſ- 
counteſs en entred upon the * and 


ejected him. 


But wherher upon the whole matter found by the 


ſaid jury, the ſaid Lady Viſcounteſs Laneſborough be 
_ guilty of the ſaid treſpaſs or not, the jury are altoge- 
ther ignorant: and if the Court judge her guilty, then 
2 find her guilty, and aſſeſs damages and coſts; 
but if the Court do not think her guilty, chen they 
| top ſhe 1s not guilty. N 


The jury find the ſeveral ſettlements, recovery 
and wills N deere in hec verba : L 


Hill. 17 30. The Court of Exchequer in Ireland 
gave judgment for Mr. Morgan the leſſee of George 
For, Eſq; and 687. 18s. for damages and coſts. 


The ſame term the faid Lady Viſcounteſs Dow- 


ager Laneſborough brought her writ of error in the 


Exchequer chamber in Ireland, returnable in Eafter 
term, 1731. Upon which writ of error the ſaid 


Judgment was affirmed it Eaſier term, 1732. Upon 
which 


26 


(267) 


(IE 


De Term, Poſtba, 1733. 


/ 


which affirmance of the ſaid judgment the ſaid Lady 


Viſcounteſs Dowager Laneſborougb brought a writ 


of error before the "Houſe of Lor ts of Great Britain; ; 


which coming on to be heard on the 25th and 26th 


of April, 1743. and Mr. Talbot, Solicitor General, 


and Mr. Ryder, having argued for the plaintiff in 


(268) 


error; and Sir Philip Yorke, Attorney General, and 


Mr. Lutwyche for the defendant in error; the judges | 
having been ordered to attend, were aſked their 


opinion, whether Lord James took any other or 
greater eſtate by the will than by the ſettlement? 


and it being agreed they ſhould deliver their opini- 


ons ; ſeriatim, 


Mr. Juſtice Reeve delivered his opinion with his 


reaſons, that the Lord James could not take an eſtate 
tail, no alteration being made by the will, and that 
no eſtate is raiſed to Lord. Tunes by implication. > 
Ren 


Mr. Juſtice Lte, Sir JVilliam 7 3 Mr. 


Juſtice . J Mr. Baron Comyns, Mr. Juſtice 


Probyn, Mr. Juſtice Page, and the Lord Chief Baron, 
ſeverally een their reaſons, and all were of the 


: fame opinion. 


After which this queſtion was put to the judges, 


viz. whether any or what eſtate Frances took by the 


will of Lord George? And thereupon Mr. Juſtice 


Reeve delivered his opinion, with his reaſons for it, 
that Frances took no eſtate whatſoever ; but that the 
deviſe to her was abſolutely void in its creation, as 
being in too remote a contingency. Alſo all the 


other judges declared themſelves of the ſame opi- . 


nion, and ſeyerally delivered their reaſons. 


The jud gment of the Exchequer Chamber in Ireland, | 


. affirming the judgment of the Court of Exchequer | 


there, was reverſed. (2) 


— 


(g) 4 Bro. Che. Rep. 96. . C. The priciple which | 


| governed the opinion of the Judges upon the queſtions put | 


2 - 0 


5 


- In Curia Cancellari. ; 


to them in this ale Gen to 1 . chat the limftation to 
the daughter Frances Lane was future, being to ariſe after the 


failure of iſſue of the body of James Lane, and of the heirs 


male of the body of the father, Sir George Lane now, there 


was no ſubſiſting eſtate extending to the iſſue of the body of 

ames Lane (generally) the ſettlement being confined to his 
rt and other ſoxs, and their iſſue male; nor indeed was there 
any eſtate tail in Sir George Lane himſelf, toextend tothe heirs 


male of his own body, and therefore the eftate deviſed by Sir 
George Lane, could not be conſidered as the deviſe of a rever- 
ſion depending or expectant on ſuch preceding eſtates. And 
though as Sir George Lane had but one jon, and there was a 
limitation by the ſettlement to the firſt and other ſons of ſuch 

ſon in tail male, the deviſe for want of heirs male of his (Sir 


George's) own body, might have been conſtrued as a deviſe 


of the reverſion expectant on the failure of ſons of his faid 


ſon, and the heirs male of their bodies; yet as there was 
no pre-exiſting eſtate extending to iſſue female of the body 
of James Lane, it was impoſſible to conſider the deviſe on 


failure of iſſue Ea of the body of James as the deviſe 


of a reverſion expectant on failure of ſuch iſſue, there being 


no preceding eftate extending to that period, conſequently, 
unleſs ſuch a preceding eſtate was raiſed by implication 


(which was not admitted by the judges) the deviſe to the 


daughter Frances Lane was not the deviſe of a reverſion, 
but was an executory limitation unfupported by any pre- 
ceding eſtate; and being not to take effect till after a gene- 
ral failure of ſue, was therefore too remote. The deciſion 
in Lady Lanęſborough v. Fox, was afterwards very amply 
_ diſcuſſed in the caſe of Morgan v. Jones, B. R. Hil. 1773. 
and by the whole Court allowed to be law. Fide Fearnes 
Conting. Rem. Zed. 329. 7 Bro. Parl. Caf. 1 30. S. C. where 
the above caſe of Morgan v. Jones is fully fFated. Moore v. 


Lord Parker, Lord Raym. 37. 4 Med. 316. 8. C. Bad- 


oo ger v. Lloyd, 1 Salk. 232. 1 Lord Kaym, 523.4 Goodman V. | 
Coodright, 2 Burr. 87 „ 
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Care 58. 5 Rogers verſus Rogers. (B) 


4. among II. L IAA Rogers made his will, and gave 
other leb - a legacy of 51. to H. Rogers his brother, and 
cies, gigs heir at law, amongſt ſeveral other legacies; and 


legacy of 5 J. 
10 F. his bro. then he conſtituted his beloved wife Mary Rogers 


ther and heir, his whole and fole heirefs and executrix of all his 
and then lands, tenements, goods and chattels whatſoever, 


e ee real and perſonal, the ſame to ſel] or diſpoſe as ſhe 
kis ſole heireſs ſhould think proper, to pay his debts and legacies | 


and executrix Of that his laſt will and teſtament. (1): 


of all his 


lands, tenements, goods and A: the ſame to ſell and diſpoſe af as he 
mould think proper, to pay his debts and legacies. This is a gift to her of the 
fur plus in fee; and there is no reſulting truſt for the heir. 


The ton was, whether there be a i 
truſt, Sc. | for the plaintiff the heir at law? © 


It was wa for the plaintiff, char i in caſes parallel 
to this, the determinations had been that there 
ſhould be a reſulting truſt. The rule of law in de- 

viſes of legal eſtates is, that the heir at law ſhall not 
(269) be diſinherited without expreſs words; and equity 
8 has followed the ſame rule with reſpect to FR in 


„ 


— 


5) 3 F. Will. 193, 8. 8 


1) Reg. Lib. B. 1732, fol. 330. 3 
N EE the 


I Curia Cancellariæ. 


the preſent caſe it is not ſaid what is to be done with 
the eſtate after the particular purpoſes are ſatisfied. 

2 Chan. Ca. 115, 221. (&) 2 Vern, 424. Randall verſus 
Bookey, there was a legacy given to the heir at law, 
zs in the preſent caſe, from whence it might be 
collected that it was not intended he ſhould have 
any thing elſe; yet it was held, that no more of the 
land ſhould be ſold than was neceſſary, and that the 
reſidue ſhould go to the heir. 2 Vern. 644. Hobart 
verſus The Counteſs of Suffolk, 2 Vern. 645. Briſtol 
verſus Hungerford; (I) theſe caſes go farther than 
any other in favour of the heir, and even than the 
preſent caſe; for there the ſurplus was given to the 
executrix expreſsly; yet it was decreed to the heir 
at law. Loader (mn) verſus Loader, there land was 
| deviſed to one for life, with remainders to his firſt 
and every other ſon 1n tail, and ſo on to a ſecond 
_ perſon in like manner; and for default of ſuch iſſue 
the remainder in fee was deviſed to the teſtator's 
kinſman Robert (for ſo it is expreſſed) and his heirs 
paying 5000 J. to particular perſons who were heirs 
at law of the teſtator; yet it was held there ſhould 

be a reſulting truſt for the benefit of thoſe heirs at 
law. Heron verſus Elford, Paſcb. 6 Geo. 2. 2 Vern. 
571. 6 Co. 16. On the other hand it was argued 
for the defendant, it cannot be controverted but 
that the legal eſtate paſſes by this will; for, the 
very making one his heir is a deviſe of the fee to 
that perſon, as being put in the place of the heir at 
law: but though the legal eſtate does paſs in point 
of law, yet when that has been done for a particular 
- purpoſe, and that purpoſe is ſatisfied, it has been 
conſtrued to be a reſulting truſt to the heir. (2) 
Therefore the preſent point under conſideration is 
what the teſtator intended; for, making a con- 


"di 


2 * 


2 (+) Culpepper v. Aſton et e contra. N 
() 2 Vern. 245. which caſe in 3 P. Vill. 194, note (c), 
is ſaid to be in Vernon erroneouſly, but in Prec. in Chanc. $2. 
accurately re porte. 8 | | 
(m) Meſely, 356. . | (n) Ante 254. + 
Yb es „ 


2694 


De Term. S. Mich. 1730. 


ſtruction contrary to that would be making a new 


will inſtead of expounding one. And a difference 


was taken between a will and a deed, the former 
importing a bounty, which the latter does not. 


2 Chan. Ca 115, 228. was of a deed; and it ap- 


peared more ſtrongly to be a truſt than in the pre- 


(270) 


ſent caſe: beſides in that caſe there was no colour 
for ſuppoſing a bounty; but here the teſtator has 
called the deviſee his well beloved wife; which im- 
ports a kindneſs for her. 6 Co. 16. is not applicable 


to this matter; for, there a difference was taken be- 


tween a ſum in groſs and one iſſuing out of the rents 


and profits, and this in order to determine what 


quantity of the eſtate the deviſee was to have, and 


not whether a truſtee or not. In this caſe the reſ- 


rator has given the heir at law a legacy of 51. But 


| ſuppoſe it had been only a gift of a ſhilling, every 


body knows that would have implied a ſtrong in- 


tention that he ſhould have nothing elſe. If this be 


_ conſtrued to be a reſulting truſt, there muſt be a 


different meaning put upon the ſame clauſe as to 


the perſonal eſtate and the land; for, as to the ſur- 


plus of the former, it muſt be for her own benefit, 

when as to the latter ſhe muſt be a truſtee for the 
benefit of the heir at law; and that too when the 
teſlator has conſtituted his wife by his will to be his 
heireſs. 2 Vern. 425. (o) was a deviſe upon truſt ; and 
as the teſtator had called the deviſee a truſtee, the 
Court would not determine him to be otherwiſe. 
The ſame anſwer may be given to 2 Vern. 644. () 
But 2 Very. 646. (q) Mr, Attorney General ſaid, was a 
caſe too ſtrong to prove any thing; for, there 
money was decreed againſt the executor, when the 
ſurplus was expreſsly given him. In Loader verſus 
Loader there was an expreſs truſt; and in Heron 
verſus Elford land was deviſed upon ſpecial truſt 


— y E FE ny 


| (o) Randall v. Bozkey, 
(p) Hobart v. the Counteſs of Suffolk. 
(7) Countals of Briſtel v. Hungerfard.- N 
ET. and 


\ 
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and cali to ſell for payment of debts in caſe 


the perſonal eſtate ſhould prove deficient, unleſs the 
deviſees ſhould think proper to raiſe the ſame by 
any other ways and means. The caſes cited in fa- 
vour of the defendant were Chancery Caſes 196. 
North (r) verſus Crompton, 2 Fer. 247. () Abr. Eq. 


| C. 273. 


Lord King, Lord Chancellnr, I think here is no 


reſulting truſt for the benefit of the heir; though, 


perhaps, the caſes on this head are not reconcilable 
to one another. The word Heire/s on all fides is 
agreed to carry the fee; then what is there in the 


will to draw the eſtate out of her? It is true a li- 
mitation in a conveyance to a man and his heirs, 


without declaring the uſe, will not paſs the uſe for 


want of a conlideration: but a deviſe implying a 
conſideration in itſelf, there is no occaſion to declare 
the uſe in order to convey the intereſt of the land; 

and if this were : inſufficient, yer being to a wife 


— 


— . „ — ane Ur a »— — 


( r) . Gasen foinſter, ſeized in fre of the lands | 


in queſtion, made her will in the following words: “I or- 
„ dain and conſtitute Henry North, Eſq; executor of this 
6% my laſt will, and I do give all my eſtate real and perſonal, ta 
&* diſpoſe of for the payment of all my juſt debts, and for the per- 
forming of all ſuch legacies as I have herein, or by the 
„ codicil annexed, bequeathed unto my executor above- 
named; and gives ſeveral legacies in money, and amongſt 
others 4001 to the defendant her uncle who was her heir at 
law: the Lord Keeper aſſiſted by four of the judges all 
agreed, that a fee paſſed by the deviſe: and as to the im- 
plied truſt all conceived there was not any implied truſt for 
the heir of the ſurplus, for if there were, the deviſee had no 


— 
8 


benefit; and to no purpoſe was the deviſe of the 2007. to 


the heir if ſhe had intended the ſurplus to the heir. 


(5) Coningham v. Molliſp, which was a deviſe of lands to 


A. and his heirs and aſſigns for ever, in truſt, to be ſold 
for payment of all his debts and legacies and. makes A, 
, executor. The ſurplus after debts and legacies was held 

to be na reſulting truſt for the heir, as it would have been 
on a like Gals; on a N executed. 


whom 


270 
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whom the huſband mentions with affection, it is im- 


poſſible to imagine he intended to give the land 
away from her, and make her a truſtee for his heir: 


and though it is ſaid that this is only a power to /e/] 


or diſpoſe of the real and perſonal eſtate, yet it is as ſhe 

thinks proper, either the one or the other at her 
election. Suppoſe the deviſe had been to a man and 
his heirs, to pay debts, the land would be aſfers at 
law; and there is no more in this caſe; only the 
teſtator hath in this caſe, by making her neireſs, 


placed the deviſee in the room of the heir, and 


made her abſolute owner of the whole. Beſides, 
the perſonal and real eſtate being mixed together, 
if there could be a reſulting truſt of the one, there 
mult be the ſame of the other; which was never 
pretended where the executor had no legacy, or was 
not cut off by ſome expreſs words. And (he ſaid), 
2 Vern. 247. and 1 Chan. Ca. 196, 7. were full in 
point, and decreed for the defendant. 


DE 
Wan Paſchæ 
6 Geo. II. 


In Curia CANCELLARIA. 


Carter verſus Carter. 5 Caſe 59. 


Money de- 


4. Deviſed DS 2 to be laid out in tl and Gd oe th 


ſettled to the uſe of B. in tail, remainder to laid out in 


C. in fee; B. and C. agreed by articles of writing to land to the 


. uſe of B. in 


divide the money in the manner therein mentioned; 
tail, remain- 


B. the tenant in tail, died without iſſue ſoon alter Sa ot. 
the making of the articles, and before they were of C. in fee; 
executed by a diviſion of the money. This came B. (having no 
before the Court- by way of appeal from the Rolls, 

where a ſpecific performance of the articles was de- Wyn aW . 


ereed in favour of the executor or adminiſtrator the money, 
| of B. „ | 5 | | and before 


2 ) agrees 
C.'by 


this agree- 


ment Is executed 2. dies: this agreement ſhall bind, in favour of his executors, 


Note; Some years before the articles were made, ( 27 2) 


there was a decree obtained to have the money laid 


out in land, and ſettled according to the will; but 
the matter reſted there. 


 Lutwyche, In ſupport of the deeree; ſaid, that at 
the time of the agreement it was very beneficial to 
the perſon who had the remainder, becauſe the le- 
nant in tail might have barred the remainder, had 


hy money deen laid out in land, and ſettled as the 


Ara will 


272 


(6273) 


De Term, Pgſelte, 1733. 


will directed. It is a rule, if money is to be laid : 
out in land and ſettled to one in tail, the remainder 
to another in fee, that he in reminder ſhall not be 


arred of his contingency by the payment of the 
money to tenant 1n tail; but in the preſent caſe he 


in remainder is conſenting to the diviſion. Legat 
verſus Sewell, 2 Vern. 551. It has been held ſince 
in the caſe of Colwell (t) and Shadwell, that if money 


is to be laid out in land and ſettled on one in tail, 


with remainder to the ſame perſon in fee, it ſhall be - 
paid over to the (2) tenant in tail; becauſe imme- 


diately after the money is laid out in land and ſet- 


tled, he may bar his iſſue. | 


A fine may be taken and compleated ſo far, even 


in vacation time, as to bar the iſſue in tail; but a 


recovery to bar an eſtate tail, or remainder de- 
pendant on fuch eſtate, cannot be ſuffered but in 


term time; which is given as a reaſon why money 
may be paid to tenant in tail, with remainder in fee 
to himſelf, but not when the remainder 1 is limited 


over to another. 


Mr. en 88 contra : there is no reaſon to 
make a diſtinction between the ifſue in rail and a re- 
mainder; for, the one is as much in the view and 
contemplation of him who made the ſettlement as 
the other; and the majus and minus of the time ne- 
ceſſary to complcar a fine and recovery will not al- 


ter the caſe. 


Mr. Ryder on the fame fide, inſiſted, equity will 
not decree money to dena in tail, though he has à 


— 2 
— — — — — — — — — — 


(e) See this caſe ſtated | in Chas lin v. Horner, I ; P. UL ill, 


484 


(A) So Benſon v. Benſon, 1 1 F. N Ul. 1 29. F. TY v. e 
914. 389. Short v. Mad, ibid. 471. Edwards v. Counteſs 


of IZarwick, 2 . Mill. 173. Trafford v. Beechin. 3 Att. 
447. Contngham v. Moody, 1 Veſ. 176. BHrauiſb v. Gees 


Ambl. Rep. 129. Olabum v. Hughes, 2 „ 
remal inder 


eee er Samak 


o 


In Cntia Cancellarie. 


| remainder in fee to himſelf. (x) And afterwards 
cited Weldon verſus Oxendon, July 1731. at the Rolls. 

A man by will left 3000 J. to his wife, to be paid 
within ſix months after his deceaſe, provided ſne 


would releaſe all her right to dower of his real 


eſtate: ſne died before the end of the ſix months 
and before any releaſe had been offered to her; yet 
it was decreed, that ſne not having performed the 
condition, no one would be intitled to the legacy, 
and therefore the bill was diſmiſſed. If a huſband. 
before marriage covenants to make his wife a join- 
ture, and ſhe, in conſideration. thereof, covenants. 
to convey her land to the uſe of her huſband and his 


heirs, and the wife dies before the jointure is made, 


a court of equity will not compel a ſpecific perforin- 
ance of thoſe articles. 


Mr. Solicitor Gert: in his reply admitted the 
caſe of Weldon verſus Oxendon, becauſe the widow 
had an election; which never being made, ſhe 


could not be intitled to the legacy: but diſtin- 
guiſhed ir from the preſent caſe, becauſe here both 
Parties are bound by the mutual agreement. 


As to the caſe of a covenant by: the wife before 


marriage, he ſaid a court of equity would compel a 
| ſpecific performance, though ſhe died before a join- 


ture was made; and that it was ſo determined in 


the caſe of Cotter ()) verſus Loyer & al. 


Lord Chancellor. This is a mutual agreement 


between the parties to have the money divided be- 


„ 


r Bo Eyre's caſe, 3 P. Will. 14. and Mr. 2 s 
caſe mentioned in the note to Eyre's cafe : but the preſent 
practice it ſhould ſeem is conformable tu the opmions con- 


tained in Benſon v. 2 and the other Caſes cited in note 


| (5), Page 272. 


1) $ Fe Will 623. 8. c. 
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De Te erm. Paſthe, 1733. 


tween them; and there were no children of tenant 
in tail in eſe. The tenant in tail died before any 
thing was done in purſuance of the articles; yet 


every thing may be done now as well as it might! in 


his life-time. The decree was affirmed. 


Note; He fond to 5 a oa deal of are on 
tenant in tail's 1 without ue, ---- 


t 


t 


% 


Term. S. Michaelis 
J Geo. II. 


In Cox IA CANcELLARIX. 


2 — 


Bromball verſus Wilbrabam. i : Caſe 60. 


RALPH Wilbraham, being ſeiſed and poſſeſſed 4 by wil 
of ea real and perſonal eſtate, diſpoſed of the gives all his 


ſame by will in manner following: © I give all my perſonal 
e perſonal eſtate whatſoever to my three loving 
f ſiſters, equally to be divided among them; and I equally to be 
„ give my real eftate to my four ſons, chargeable divided be- 
e with the payment of my juſt debts;“ and after tween them, 
makes his three fiſters his executrixes. The teſta- and (being in- 
tor died indebted by ſimple contract, bond and 
mortgages. The Maſter of the Rolls decreed, that bond and 
the perſonal eſtate ſhould be firſt applied towards mortgage) 


eſtate to his 
three ſiſters, 


debted by ſim- 
ple contract, 


payment of all the debts, and that the real eſtate gives his real 
eſtate to his 


ought to come in only to ſupply the deficiency, inp. . 
caſe there ſhould be any. From this decree the chargeable 
executrixes appealed, _ 1 


with his juſt 
debts; and 


makes his ſiſters his executrixes. | The perſonal eſtate ſhall be applied in exoner- 
ation of the real; eſpecially as one of theſe funds muſt be exhauſted. 


Mr. Solicitor General for the appellants ſaid, on 


the face of the will it appeared the teſtator intended 
his real e 
of his debts; and that though he could not with re- 


ſhould be firſt applied to the payment 


ſpect to creditors prevent them from taking advan- 


tage of the legal fund, yet ſince he had originally 


Aa 3 a pow- 


274 | 5 De Term. S. Mich. 1734 3 


a power to dire out 4 hich. of his eſtates his 
debts ſnould be paid, and he has provided another 
fund for that purpoſe, this Court will ſo marſhal 
the aſſets, that his intent may take effect. And 
though in this caſe his ſiſters are made executrixes, i 
yet they do not take as ſuch; for, the direction in 
f 7 the will is, that the perſonal eſtate ſhall be equally 
B (275) divided amongſt them; which is in a manner differ- 
. ent from what they could have taken in as execu- 
trixes; for, that would have been jointly. It is the 
common dectrine of this Court, that the Fares 
Fagus (z) ſhall have the ſame benefit of the per- 
ſonal eſtate in diſcharge of the real, as the Heres 
Natus; yet when the teſtator has ſubjegted the 0 
to the payment of debts, then it onght — 5 re 
onere. 


Mr. Peer Williams TY Mr. Fenwick on the ſis 

ſide, cited 2 Vern. 756. 718. 477. in the laſt of 
which caſes the Lord Keeper ſavs an expreſs deviſe 
ſhall not be defeated by applying the N eats 
to pay off a mortgage. 


Mr. Miles for the ſons. The teſtator was not 
obliged\in law, equity or conſcience to make fuch 
prov:iſion for .his ſiſters, as he was for his children; 
and it is the conſtant practice to allow them the 
ſame favour as creditors. It is a rule, that where a 

perſon is made executor, and comes to the perſonal _ 
eſtate in that right, it remains liable to be applied 
for the payment of debts in exoneration of the real 
eſtate, though the Jatter 1s charged by the will. 
2 Ss it is where the perſonal eſtate is deviſed to one 
F by name, who FERRO is made executor in the 
We will. 2 Yern. 43. Theſe two caſes do not go 
Wt ſo far as the ee ee caſe, becauſe there was no 
1 charge on the land by the will, but by the mort- 
gage only. . 2 Vern. 55 568. are full : as rang, 


. 


— 


(=) 3 v. 2 Prec. in Can: . 


N | 8 


In curia Cancellari. 


. 


He . that the word i in the uit. was charge- 


able, which he ſaid was not ſo ſtrong as if the word 
charged had been made uſe of; for the former may 
refer to the failure of the perſonal eſtate. 2 Vern. 
112. 2 Vent. 349. were cited by Mr. Stracy on the 
ſane ſide. 


Lord Chamceller King. "Haw is no olentl to a 
the real eſtate at all events; the word is chargeable. 
The natural conſtruction of a will, where the teſta- 
tor gives all his perſonal eſtate to one whom he 
makes his executor, 1s, that the perſonal eſtate muſt 
go to the creditors, and the gift muſt be intended 
after debts paid. The teſtator has made his real 
eſtate ſubject, in caſe the perſonal. eſtate fall. 


The decree was affirmed. (a) 


N. B. In ahi caſe the real 5 Sb eſtates 
were much of the ſame value, and the debts muſt 
have exhauſted the one or the other fund; ſo that 
had the judgment of the Court been otherwiſe, the 


a 


man's children would Have been left without any 


proviſion. 


—_ 
— — 
. 


= («) Vide ante 83. 202. I references ; alſo Porrefer » v. 
Y Lord Leigh, And. _ 171. 
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DE 
Termino Paſchæ 
8 Geo. 8 8 
In CuRIA C Fe ELLARIE, 
Cale 61. = 1 5 
— 8 5 1 Lutcoyche verſus Lutwycbe. 


A dpicent of FHOMAS Lutwyche, Eſq; died inteſtate, poſ- 
ana K 55 ſeſſed of a perſonal eſtate, and ſeiſed of a copy- 
rough — . g hold in fee at Turnham Green, which was in the na- 
eſt ſon will ture of Borough Engliſh. EN 


not prevent : NE | | | 
his having a full diſtributive ſhare of his father's perſonal eſtate, 


This cauſe came on by way of amicable ſuir to 
determine this queſtion, whether the youngeſt ſon 
ſhould have an equal ſhare with the other children 
of the perſonal eſtate, excluſive of the copyhold, or 
? only ſo much as with that copy hold would make his 
portion equal to that of the other children? 


Mr. Solicitor General for the plaintiff, the young- 
A eſt ſon. This queſtion intirely depends ppon the 
Y | ſtatute 22 C 23 Car. 2. cap. 10. ſe. 5. of diſtri- 
. = buting inteſtates eftates. The Borough Engliſh eſtate 
ih) | by law deſcends to the plaintiff, ,and there are no 
2 expreſs words in the ſtatute to take it from him, 
or to exclude him from his ſhare of the perſona] - 
eſtate. So 0, 


F . : \ 


In Curia Cancellarie.. 


Mr. Green. The words of the ſtatute are to ex- 

clude ſuch child, who ſhall have any eſtate by the 

ſettlement of the inteſtate, and the plaintiff takes 

this Borough Engliſh eſtate as his heir at law by the 
cuſtom, and not by any ſettlement. 


Mr. Attorney General is the A the 0 | 


children, The ſtatute of diſtributions was penned 


by civilians, without aſſiſtance of the common law- _—- 


yers. The primary and ultimate intention of that 
ſtatute was to make all the children of the inteſtate 

equal; and if the plaintiff N there will be an 

inequality. / 77 EE — 


8 
A perſon 1 may take by air and by deſeent 


alſo; as, where an eſtate by ſettlement is limited to 


the heir of the body of a tenant for life, ſuch heir 


comes in both by deſcent and ſettlement. The ex- 
ception in the ſtatute is, of the heir at law only; 

the queſtion then is, who is meant by heir at law? 
In common parlance, heir at law means nothing 
but eldeſt ſon. According to the common law the 
eldeſt ſon is the heir at law, and diſtinguiſhed from 
the heir by cuſtom. The ſtatute means only the 
eldeſt ſon. Co. Lit. 376. Title Varranty. Heir in 
Borough Engliſh is not heir at common law. Hob. 


A man may be heir to the land, and not heir at lac 


to the perſon. There is no pre-eminence but to 
the eldeſt ſon by any law divine or human; the act 
Intended to put the heir in that ſenſe. In the ſta- 
tute it is heir at law in the ſingular number. If any 
other but the eldeſt ſon had been intended to be 


excepted, it would have been heir or heirs at law. 


Pratt verſus Pratt, May 11, 1732. Decreed at 
the Rolls, that the heir in Borough Engliſh ſhould 
bring his eſtate 1 into Hotch Pot. 


Mr. Brown. Before the ſtatute of Aiſtribution 


all lands, as well as goods, were ( by the ” 0 law) 
iſtri- 
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De Term. Pajehe, 1735. 


diſtributable among the children equally; and the 


intent of that ſtatute is the ſame, except with re- 


ſpect tp the heir at law. The word ſetilement is of 


various ſignifications. Money advanced to a ſtranger 
to make a ſettlement on a child is not an advance 


ment within the words of the act; yet in equity it 
(278 ) has always been held to be an advancement. The 


act is to be conſtrued in an equitable ſenſe, and not 
according to the letter of it; and equality among 


younger children is intended by it. Perſonal ad- 


vancement to the heir at law is not within the ſta. 
tute; yet he muſt bring it into Hotch Pot. Pbiney 


verſus Phiney, 2 Vern. 638. The ſon and heir in- 


titled to 300 J. under a marriage agreement, decreed 
to bring it into Hotch Pot, upon the ſtatute of diſtti- 
butions, though in nature of a purchaſer. 2 Vern, 
558. MWillcox verſus Willcox, the father covenanted 


to ſettle 1007. per annum on his ſon, but did not; 


yet having ſuffered 1004. per annum to deſcend upon 
him, that was decreed to be a good performance of 


the covenant, and the perſonal eſtate was ordered to 
be diſtributed among the other children according 

to the cuſtom of the city of London A perſon buy- 

ing Borough Engliſh lands, knows the ſame will de- 


ſcend to his youngeſt ſon; which is the ſame thing 


as a ſettlement or proviſion for the youngeſt ſon. 
The act is only in favour of primogeniture. There 


are different ſpecies of heirs at law; the heir at law 


- ſpoken of in the act by way of eminence, is the 


moſt worthy. The ad comprehends only one heir, 
and that muſt be eldeſt, which is the moſt worthy, 


Carter verſus Crowley, Raym. 5653. All the repre- 


ſentatives have the inteſtate for their correlativg _ 
throughout the whole act. Tayler verſus Webb, 
Styles 207, where the a ſpeaks of the wife, it 
means the wife of the inteſtate ; of a child, the child 
of the inteſtate ; of the heir at law, the heir at law 
of the inteſtate; Ec. Heir at law in Borough Engliſh 
is not heir at law to the inteſtate, but only to = ” 
| N land; 


In Curig ha cellariæ. 


had: A ſuch an helf at law cannot be meant 


by the act. Suppoſe the inteſtate had left only 
daughters; all the eſtate, both real and perſonal, 
would be equally divided amongſt them. If the 


heir in Borougb Engliſh is meant by the ſtatute, he 
muſt be privileged throughout. The privilege is 


not annexed to the land, but to the perſon: and 
ſuppoſe the heir in Borough Engliſh had had a free- 


hold eſtate of 1000/7. per annum ſettled on him by 
the inteſtate 1n his life-time, it could not have been 
ſaid he ſhould bring the freehold eſtate in Hotch 
Pot, and not the Borough Engliſh; both or neither 


muſt be brought | into Hotch Pot. 


Reply. The intent of the ſtatute to + walls all the 


children equal does not appear. The queſtion is, 
if there are any words in the ſtatute to exclude the 
heir in Borough Engliſb from having his ſhare in the 


inteſtate's perfonal eſtate? There are none. Be- 


fore the ſtatute the heir in Borough Engliſh muſt by 


the common law haye had the eſtate: it follows then 


that he muſt have it till; for, the law is not al- 


tered. 


Tord Chancellor. T he queſtion is, whether the 
firſt words in the ſtatute (the reſidue to be divided by 
equal portions among ſt tbe children of the inteſtate) are 
extenſive enough to bring the Borough Engliſh eſtate 
into Hotch Pos? The ſecond queſtion is, whether 


by the ſecond words (other than ſuch child (not being 
heir at lau) who ſhall have any eſtate by the ſettlement | 


of the inteflate, or ſhall be advanced by the inteſtate in 


3 ern time, by portion or portions equal to the ſhare 
bich ſhall by ſuih diſtribution be allotted to the others 


to whom ſuch diſtribution ſhall be made) the plaintiff 


can be excluded, It is proper to take into conſider- 


ation what the law was before the ſtatute. All the 
children had a right to adminiſtration if there was 
no wife; and if adminiſtration was s granted to one, 


a per 
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2 prohibition went to . the ordinary to diſtri. 


bute. The firſt clauſe ſpecifies to what perſons 
diſtribution ſhall be made, that is, amongſt all the 


children equally ATA thoſe who had any eſtate by 
oul 


ſettlement, or be advanced; and thoſe which 
were advanced are totally excluded, The third 
clauſe is, if any child is advanced in part, ſuch child 
is to have ſo much more as will make his ſhare 
equal with the reſt unadvanced: they are material 


words, other than ſuch child who ſhall Eave any eſtate 


by ſettlement from the inteſtate. The queſtion is, 
what is meant by the word Settlement? There was 


no ſettlement made by the inteſtate in this caſe; it 


was only a common purchaſe made by him. The 
plaintiff took the eſtate by deſcent, and not by any 


ſettlement. The act of law throws the eſtate upon 
the youngeſt ſon; not the act of the father: he has 


permitted the land to deſcend to the youngeſt ſon, 
but he is not by the words of the act thereby ex- 
cluded from his ſhare of the perſonal eſtate. It is a 
caſus omiſſus. I cannot ſupply any clauſe in an act 


of parliament, though I may explain doubtful 


words. The exception in the ſtatute was intended 
for one perſon; J cannot ſay it was ſo intended 
throughout. The laft clauſe is explanatory, and 
ſhews what was intended to be excepted, only land 
which the heir at law would have by deſcent or other- 
wiſe; not pecuniary advancement. In common 
parlance the heir at law is the eldeſt ſon, in relation 
to the inteſtate, and is only one perſon; and not 
the heir in Borough Engliſh: the exception extends 
only to the eldeſt ſon. But there is no law for the 

plaintiff to bring the Borough Engliſb eſtate into 
Holch Pot, only this ſtatute; and there are no words 
here that oblige him to it. 


* 


Decreed an account of the perſonal eſtate of the 


inteſtate, and that the plaintiff have an equal ſhare, 


without regard to the value of the Borough Engliſ 5 
N. B. 


* Curia Cancellarie. 


N B. The caſe of Pratt (3) and Pratt came 


after this caſe before the Lord Chancellor Talbot; 


and he reverſed the decree of the Maſter of the 
Rolls, and decreed agreeably to this caſe. Vide 


APO ro os of Gavelkind. 


ts A. 
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DE 
Term, 8. Hillarii 
10 Gro. II. 


In Conia CANCELLARIA. 


Caſe 62. | Barbuit 8 Caſe i in Chancery, 
Of foreign 7 ARBUIT had a commiſſion, as agent ot 
miniſters, commerce from the King of Pruſſia in Great 


— Britain, in the year 1717. which was accepted here 
vileged by the by the Lords Juſtices when the King was abroad. 


Nature, which After the late King's demiſe his commiſſion was not 


FP 8 renewed until 1735. and then it was, and allowed in 
Nee: a proper manner; but with a recital of the powers 


nations; 
there is no given him in the commiſſion, and allowing him as 


preſcript ſuch. Theſe commiſſions were directed generally 
form of ap- to all the perſons whom the ſame ſhould concern, 
pointing and not to the King: and his buſineſs deſcribed in 
them. A 

foreign mi- the commiſſions was, to do and execute what his 


niſter who Pruſſian Majeſty ſhould think fit to order with regard 


uſes mer- to his ſubjects trading in Great Britain; to preſent 


chandizing letters, memorials and inſtruments concerning trade, 
. to ſuch perſons, and at ſuch places, as ſhould be 
his privi- Convenient, and to receive reſolutions thereon; and 

lege; though thereby his Pruſſian Majeſty required all perſons to 
any of his receive writings from his hands, and give him aid 
rerinue in and aſſiſtance. Barbuit lived here near twenty 


ſuch caſe | ; | 
.. Mat- Years, and exerciſed the trade of a tallow-chandler, 


ters of com- and claimed the privilege of an ambaſſador or fo- 


merce may ET 
be proper objects for the imployment of ambaſſadors. Yet, guere Whether 
Conſuls have ſuch privilege? 4 | = 
reign 


r 


7 


2 Curia Cancellarie. 


reign miniſter, to be free from arreſts. (e) After 
hearing counſel on this point, 


Lord Chancellor. A bill was filed in this Court 
againſt the defendant in 1725. upon which he ex- 


: hibited his croſs bill, tiling himfelf merchant. On 


the hearing. of theſe cauſes the croſs bill was diſ- 
miſſed; and in the other, an account decreed againſt 
the defendant. The account being paſſed before 
the maſter, the defendant took exceptions to the 
maſter's report, which were over-ruled; and then 
the defendant was taken upon an attachment for 
non-payment, Sc. And now, ten years after the 
commencement of the ſuit, he inſiſts he is a public 


miniſter, and therefore all the proceedings againſt 
him null and void. Though this is a very unfa- 


vourable caſe, yer if the defendant is truly a public 


miniſter, I think he may now inſiſt upon it; for, 


the privilege of a public miniſter is to have his per- 


ſon ſacred and free from arreſts, not on his own ac- 


count, but on the account of thoſe he repreſents; 


and this ariſes from the neceſſity of the thing, that 


nations may have intercourſe with one another in 


the ſame manner as private perſons, by agents, when 
they cannot meet themſelves. And if the founda- 


tion of this privilege is for the ſake of the prince by 


whom an ambaſſador is ſent, and for fake of the bu- 
ſineſs he is to do, it is impoſſible that he can re- 


nounce ſuch privilege and protection: for, by his 


being thrown into priſon the buſineſs muſt ine vita- 
bly ſuffer. Then the queſtion is, whether the de- 


fendant is ſuch a perſon as 7 Anne, cap. 10. de- 


| ſcribes, which is only declaratory of the antient 
univerſal (4) Jos gentium e the words of the ſtatute 


thn. the 1 8 _ FL 


C 2 eine and ET v. Batz, 2 Burr. 1480. 


$4 P. 1 Black. Rep. 471. . 


(4) Vide 1 Black. Com. 255. where the circumſtance which 
occationed the making this act is ſtated at large. 
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De Term. S. Hill. 1737. 


are, ( ambaſſadors or other publie miniſters) and the 


exception of perſons trading relates only 7o their ſer- 
wants; the parliament never imagining that the mi- 


niſters themſelves would trade. I do not think the 
words ambaſſadors, or other public miniſters, are ſyno- 


nymous. I think that the word ambaſſadors in the 


att of parliament, was intended to ſignify miniſters 


ſent upon extraordinary occalions, which are com- 


monly called ambaſſadors extraordinary ; and public 
miniſters in the act take in all others who conſtantly 
reſide here; and both are intitled to theſe privi- 


leges. The queſtion is, whether the defendant is 
within the latter words? It has been objected that 
he is not a public miniſter, becauſe he brings no 


credentials to the King. Now although it be true 
that this is the moſt common form, yet it would be 
carrying it too far to ſay, that theſe credentials are 


_ abſolutely neceſſary; becauſe all nations have not 


the ſame forms of appointment. It has been ſaid, 


that to make him a public miniſter he muſt be im- 
ployed about ſtate affairs. In which caſe, if ſtate 


affairs are uſed in oppoſition to commerce, it is 
wrong : but if only to ſignify the buſineſs between 
nation and nation the propoſition is right: for, 
trade is a matter of ſtate, and of a public nature, 
and conſequently a proper ſubject for the imploy- 


ment of an ambaſſador. In treaties of commerce 


thoſe imployed are as much public miniſters as any 
others; and the reaſon for their protection holds as 
ſtrong: and it is of no weight with me that the de- 
fendant was not to concern himſelf about other mat- 
ters of ſtate, if he was authoriſed as a public mini- 
ſter to tranſact matters of trade. It is not neceſſary 
that a miniſter's commiſſion ſhould be general to 


intitle him to protection; but it is enough that he 


is to tranſact any one particular thing in that capa- 
City, as every ambaſſador extraordinary is; or to 
remove ſome particular difficulties, which might. 
otherwiſe occaſion war. But what creates my diffi- 
culty is, that | do not think he is intruſted to m_ 


- 


— 
— 
Pd 
44 
— 


In Curia Cancellarie. 


act affairs between the two crowns: the commiſſion 


is, to aſſiſt his Pruſſian Majeſty's ſubjects here in their 
commerce; and ſo is the allowance. Now this 
gives him no authority to intermeddle with the af- 
fairs of the King: which makes his employment to 


be in the nature of a conſul. And although he is 


called only an agent of commerce, I do not think 
the name alters the caſe. Indeed there are ſome 
_ circumſtances that put him below a conſul; for, he 
wants the power of judicature, which is commonly 
given to conſuls. Alſo their commiſſion is uſually 
directed to the prince of the country; which is 
not the preſent caſe: but at moſt he is only a 
_ eonlul. Ev 


It is the opinion of Barboyrac, Wincquefart and 
others, that a conſul is not intitled to the 7as Gen- 


tium belonging to ambaſſadors. 


And as there is no authority to conſider the 


defendant in any other view than as a conſul, un- 


leſs I can be ſatisfied that thoſe acting in that ca- 


pacity are intitled to the Jus Gentium, I cannot 


Note; 


diſcharge him. (e) 


(e) In the diſcuſſion of this caſe the Court ſeems to have 


determined, that a perſon reſiding in this country in the 
capacity of foreign miniſter, cannot by any act or acts of 
his own, waive that privilege of protection which the lat 
of nations has annexed to a ſituation ſo important. That a 
foreign miniſter, being or becoming a trader, does not there- 


by loſe, or forfeit the privilege perſonally annexed to him; and 
therefore, the only reaſon why the Court in the preſent in- 


ſtance did not think the defendant entitled to the protection 


which he claimed, was, that the employment which he was 


inveſted with, could at moſt be conſidered only as the ſame 
with, or equal to that of conſul, which, aasording to the beſt 
writers upon the ſubject, was not entitled to the 7us Gen- 
' tium, or privilege belonging to ambaſſadors or miniſters 
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Note; The perſon was after diſcharged by the. 
Secretary' 5 Mee, e we creditors. 


4 8 2 f N 4 * _— * * ao. 
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who are entruſted to tranſact matters of ſtate or other 
affairs between two nations. — That the law of nations 
(which in its fulleſt extent was and formed part of the law 
of England) was the rule of deciſion in caſes of this kind; 
and that the act of parliament was declaratory of it, and 
occaſioned by 2 particular incident, 


DE 
Term. S. Trinitatis 
7 Geo. II. 
In Curia CANCELLARIPR. 
Tanner verſus Morſe, (f) © 


: 7 OMAS Carter, March 10, 1725. made his A deviſe in 
= will, whereby he deviſed in the following man- 
ner: As to my temporal eſtate, I bequeath to my ,, en 
nephew Tanner (the teſtator's heir at law) the ſum ate, I be- 
of 501.“ Then he gives ſeveral legacies: © And gueath 70 my 
c all the reſt and reſidue of my eſtate, goods and % I. 


(the teſtator's 


e chattels whatſoever, I give and bequeath to my . 
= TIAL FL heir at law) 
© beloved wife Mary Carter; whom I make my full gol. Then 
ank fole executtix” mn. after ſeveral 
VVV | | . legacies, and 
all the reſt and refidue of my eſtate, goods and cbattels what/oever, 1 give and be- 
queath to my beloved wife M. C. whom I make my full and ſole executrix. This 
is a deviſe of the fee ſimple eſtate of the teſtator. : 


The heir at law brought this bill againſt the de- 
viſee and executrix, who married the defendant 
Morſe, to have an account of what deeds, belong- 
Ing to the teſtator, ſhe had got in her cuſtody; and 
to ſer forth what right ſhe claimed to the real eſtate 
of Thomas Carter, and whether he made any will; 


| =Y p. 22 295. S. C. but reported by the name of 
TAR jet , Trin, 1734+ on a rehearing (before Lord 
Talbot) from a decree of the Lord Chancellor King. 


the following 
words: 444 
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De Term. S. Trin. 1734. 


and if ſo, to ſer it forth. And the plaintiff to make 


himſelf proper in a court of equity, had charged in 
his bill, that the defendants refuſed to let him have 
a ſight of the deeds; and that they threatened, if he 
brought an ejectment, to ſet up ſome old incum- 


brances to bar it. The queſtion was, whether any 


and what eſtate in the teſtator's lands e to the 


defendant by this will ? 


For the plaintiff it was ſaid, that there were no 
words in the will that could be conſtrued to extend 
to the inheritance; or if any, it muſt be the words, 
as to my temporal eſtate, which (in the ſtricteſt ſenſe). 


relate only to the eſtates of a certain duration, that 


are to continue for a time only, and have never been 
held roepaſs an eſtate of inheritance. As to the 
words, all the reſt and reſidue of my eftate, they muſt 


have relation to ſomewhat that went before; and 
there is nothing diſpoſed of in the will before this 


clauſe, but only ſome Jegacies charged upon the 
perſonal eſtate. So held in the caſe of Markant and 
Twiſden, Abr. Eg. Ca. 212. (g) where, notwith- 


ſtanding there was the word deviſe, yet it was de- 


creed not to paſs the inheritance : whereas in the 
preſent caſe there is no ſuch word as deviſe; nor 
even the word heir, land or tenement. It was farther 
urged, that the words of the will were not certain 
or politive enough to diſinherit the heir; Bowman 


verſus Milbank, 1 Lev. 130. a deviſe of all to his 
mother was held to be incertain, and not ſufficient 
to diſinherit the ſon. 


Ic was ſaid on the other land for the defendant, 
that even if the caſe would admit of any doubt, yet 


the plaintiff was not proper to come into this Court. 


That here were no mortgages, leaſes or truſts, that 
could have been ſet up by the defendant; which he 
has told the plaintiff in his anſwer: ſo that whatever 


—_ x - — 
— 


EEC $65 ES 
2 mn, the 


In Curia Cancellariæ. 
the plaintiff did at firſt, yet upon the coming in of 
the anſwer, he might ſel have proceeded by cject- 


mept. | 
Then as to the merits it was ſaid, that the words 
E temporal eſtate have been conſtrued, and very pro 
perly, to extend to all the eſtates, both real and en 
ſonal; and that in oppoſition to the word eternal. 
The word temporal is the ſame as world'y; and as 
ſuch, it comes within the reaſon of the Lord War- 
ringten's caſe, where the words were, as to my world- 
by eftate, I will that all my debts be paid, &c. And 
by virtue of theſe words, worldly effate, it was held 
that his real eſtate was liable to his debts. But the 


latter clauſe itſelf would be ſufficient to paſs a real 


eſtate of inheritance: and fo are the opinions of the 
Court in the old reports. There is a caſe in Sgyles, 


| where the words all my eſtate were held to paſs an in- 


heritance. And another in Skinner's Reports, where 
all my eftate paſſed every thing the teitator had. 
Mley verſus Hey, 3 Mod. 228. all the remaining 

part of my eſtate. So in 1 Chan. Caſes, Tyrrel verſus 
Page, 262, And in 4 Mod. 89. Carter verſus Hor- 
ner, Salk. 236. Bridgwater verſus Bolton, 2 Vern. 
564. Murry verſus Wiſe, 687. Ackland verſus Ack- 
land, 690. Beacroft verſus Benzroft:: And likewiſe 
the caſe of Audrey verſus Middleton, in 1716. where 
the words were, as to all my worldly eſtate, I give 
(ſome legacies) and all the reft of my goods, and chat- 
tels, and eftate, I give to Middle ton; and the queſ- 
tion was, whether the real eſtate paſſed by that will ? 


The Lord Cowper held, that from the frame of the 


| whole will the teſtator intended it; and accordingly 
decreed the real eſtate ſhould paſs: and that caſe 


does not vary in any particular from the preſent, 


except the word worldly inſtead of temporal. All 
my concerns has been held to paſs a real eſtate, and 
| That upon a point reſerved upon a trial at an aſe. 
So, and whatever elſe I bave in the world has paſſed 
an eſtate of inheritance. 
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De Term. S. Trin. 1734. 


Lord Cbancellor King, (before whom this cauſe 
Was firſt heard). You have cited no caſe where the 


word temporal has been uſed. But to me it ſeems 
_ clearlv to relate to every eſtate of this world: for, 


there is nothing here but what is femporal; every 
thing muſt have an end; and the teſtator certainly 
intended all the remaining part of his eſtate to go 
to his wife, as well real as perſonal. But then, 
whether ſhe will take an eſtate for life, or in fee, I 


do not determine; that point is not before me. If 
they have a mind to try it, wer muſt * till ſhe 1 is 


dead. 
| The plaintif (heing Tei ur law? i d nope 


trying the validity of this will at law, and likewiſe. 
what would paſs by it. And accordingly the Lord ; 
Chancellor retained the bill till they. had a trial. 


On the 29th of ne, 1734. E . Thi. 
cauſe was reheard by the Lord 2. albot, who affrmed 


the Lord King's decree; and decreed an eſtate in fee 
ſimple to paſs by the words of the will. 9. 


Ses the caſe of Reeves verſus Wixiniognor, 3 Mod. 


45. where a deviſe of all his eſtate was held to paſs 
4 Sea by the ours EINE. | 


b Ji 1: ents 160. 163. and references. Alſo IV heeler v. 
Mairoone, Aleyn 28. (cited) Tufnell v. Page, Ambl Rep. 
182. (cited) Hope on the — of Brown v. Taylor, 
[ Burr. 270. 


T A B L E 


oF THE 


PRINCIPAL MATTERS 


CONTAINED 


In che foregoing c A 8 E S. 


abatement of Suft. 


HE reſtator pleaded, and died, this plea can- 
not be argued now; the executor may plead 


de novo. e Fage 3 
Account. see Uſurtous ContraZ. 


 Memprion of Legactes. See Devile, ſec. 23. 
Lene ſec. 44 


 Adminiftratoz 


"Ne Adntioifiration: is granted o two; one of them 
dies; the adminiſtration ſurvives to the other, 
- 127 79 129 
4% 4. deviſes to his grandchildren B. C. and D. 10001. 
apiece, the intereſt to their uſe; and if any dies, 


to the ſurvivors and ſurvivor; the intereſt to be 


paid to their father to their uſe. B. dies an in- 


fant; then C. dies. The ſhare which C. took by 


the death of B. ſhall not ſurvive to D. but go to 
the father, adminiſtrator of B. 12470 126 
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3. A huſband ſhall be charged as arr to 
his wife, by reaſon of ſuch part only of her eſtate 
as he did not reduce into poſſeſſion during the 
coverture. „ age 173 70 175 


4. Difference between legal and equitable aſſets, 


and the application of them in this Court with 
reſpect to creditors. : „ WO to 226 


advancement. See Devile, Ditribution, Poz- 


tions, Settlement. 


 Advowſon. 


Whether ; an n advowſon paſſes by the ds tenement. 
| 143 5 14 5 
N age. See Infant. 


Agreements. 
- See Bargains, Fraud, Parriage. 


An agreement between tenant in tail and a re- 


mainder-man to divide money which was to be 
laid out in land and ſettled, carried into execu- 
tion in this Court after the death of tenant in tail 
without ine, in favour of his executor. 271 to 


274 
Ambaſſadoys. 


Of ben and other foreign inen their 


privilege, which they cannot waive, it being the 
privilege of their maſters. Trade and commerce 
are matters of Kate. . 281 70 283 


anſwer, Plea, and Demurrer. 


1. A plea put in by the teſtator cannot be argued 
after his death, * 
2. Whe- | 


A Table of Principal Matters. 


„ Whohin the anſwer of a wife, without proof, 


* ſhall avail her againſt her fine. Page 42, 43 


Where an infant, in his anſwer to a creditor's 


bill, inſiſted that the parol ought to demur du- 


ring the minority; it was ordered accordingly, 
although his counſel] would have waived it as 


_ prejudicial to | him. 198, 199 


| appointment 


1 A father has a power to appoint a certain ſum 


for the advancement of his younger children; he 
has ſeveral children, and deviſes the whole fag 
to one of them, reciting that the reſt were other- 


wiſe provided for by their grandfather. This is 


- not a good appointment. 72 to 78 


2. In what caſe the younger child, who becomes 
eldeſt, is capable of an appointment in his favour, 
out of money which was provided for younger 


children. 9370 96 


articles See agreements, Bargains. 


Alets. 
see Executoz, peir. „ 


: 1. Where a bond given to a kept miſtreſs ſhall 


affect the real eſtate in caſe of a deficiency of per- 
ſonal aſſets; although as to theſe latter it was 
_ Poſtponed, in point of payment, even to ſimple 
contract creditors. 153 10 157 
2. A huſband ſhall be charged as adminiſtrator to 
his wife, by reaſon of ſuch part only of her eſtate 
as he did not reduce into poſſeſſion during the 

covetture. 17310 175 
3. Difference heroes legal and ena aſſets, 


and in the application of them in this Court with 


 Teſpet to to > creditors. | 220 10 226 


8 For 
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4. F or halte legacies ſee Devlle, ſec. 28. 


Juthozity. See Power. 
Bankrupt. 


1. Where the aſſignees under a commiſſion were 


relieved as to money paid by the bankrupt upon 


an uſurious contract, _ Page 38 1041 
2. Where a bankrupt conveys the equity of re- 


demption of his eſtate which was in mortgage, 
whether that ſhall bind his aſſignees? and bow 
far this Court will interpoſe againſt the pur- 
„ 565) 1% 70 


3 What act of the commiſſioners on the day of the 


bankrupt's death, and before notice of it, ſhall 
be held 4 nn in the commiſſion within the fla- 


tute. 18384 10 186 
4. The flatutes of b are to be conſtrued 
beneficially for the creditors. 1388, 186 
Whether an act of bankruptey can be purged by 
length of time? 22433 244 
6. What creditors may petition, and have relief 
a under the n e 243 244 
 Bargatns, 


1. Hard and unconſcionable agreements obtained 
by taking advantage of a man's neceſſities, ſhall 
be relieved againſt 1 in this court. 38 ta 41. 111 


to 116 
2. Bond to make payments for obtaining an office 
in the exciſe, relieved againſt, 140 70 143 


Where a bond given to a kept miſtreſs ſhall not 
be religved | againſt unleſs obtained by fraud. 


153 #0 157 
4. There may be a degree of unfairneſs in an agree- 


ment or bargain, which will not be ſufficient to 
ſet it aſide; but for which this Court will refuſe 
it's aid to carry it into execution, 234 239 


4 2 able of Princigal M. atters. 
Bargain and Sale. See Recovery, ſec. &. 


Baron and Feme. 


See Recovery, ſec. 2, 3. 
Ito Where a fine by huſband and in of her __ 


_ eſtate ſhall bind the wife, even though ſhe ſwears 


by her anſwer that ſhe was compelled to join. 
Page 41, 42, 43 


2. The wife, with the huſband's privity, obtains 
all unreaſonable bond, ſome ſmall ſums being 


advanced by the huſband; and ſervices pretended _ 


to be performed by the wife; decreed to ſtand 


as a ſecurity only for the money advanced, and 
the huſband to be at liberty to bring a quantum 


meruit for the ſervices. e 111 70 116 
Waether a feme covert tenant in tail, and her 


huſband, can (in order to ſuffer a recovery) make 


a good tenant to the inns without a fine. 


167 
4 In what calle a abode in action, which belonged 
to the wife, and was not recovered during the 
coverture, ſhall go to the executor of the huſ- 
band, and not to the wife who ſurvived. 168 70 
170 

1 The N of a wnatck's eſtate i is 1 
baron and feme, ſhe being the next of kin; ſhe 
dies; the grant is determined. 143 
6. Where the huſband ſhall be deemed a purchaſer 
of a bond - debt due to his wife; and what may 


be a ſufficient conſideration for it. 168 7% 170 


7. Where there is an agreement to ſettle a perſonal 
eſtate in truſtees, in truſt for huſband and wife, 


and the ſurvivor; and a deed is prepared, but 
not executed, and the huſband dies, the wife 


hall have it in her own right. 171 70 173 
3. A huſband is liable, during the coverture, to 
pay the debts which his wife owed before mar- 


riage; but after ber deceale can only be liable 
| as 
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as adminiſtrator, for ſuch part of her eſtate as he 


did not reduce into poſſeſſion during the coverture 


and not for any fortune which he had before re- 
ceived with her, or in her right. Page 173 70 175. 


Will. See Debts, ſec. 8. 
Bond. 


Bond given to a kene miſtreſs how poſtponed t to 
{imple contract Creditors, 1 3 10 157. 


See Baron aud Feme, ſee. 6. 
Boꝛougb Englith. See Diſtribution, ſec. 2. 
Commerce. See Ambaſſadors. 
Common Recovery. See Recovery. 


Conſideration. See Baron and Feme, fee. 'Y 
Infant, ſec. 2. 


Conlul. 


Whether a "eotfol Has the bene of a publick 


' miniſter, | 281 to 283 


Contingency See Des, ſec. 5. Remainders. 
Txuſtees. 


Conveyances. | 


1. An abſolute conveyance will not af ly be pre- 
ſumed to be but a mortgage, eſpecially if at- 
tended with a long UnIO6rUpReg poſſeſſion. 61. 
10 64. 


2. An abſolute conveyance by one deed, and a . 


feazance by another, is an uſual method of mort- 
gaging in the Northern parts; but ought to be 
diſcouraged as an inlet to fraud. — 64 


4 7 able of Principal Matters. 
C opyholds. 


1. The want of a N to the uſe of a will, in 
what caſes to be ſupplied in equity? 33, 36, 37 


2. 4. deviſes his real eſtate to be ſold to pay debts 
and legacies, and ſubject to debts and legacies, 
| his perfonal eſtate to his ſiſter; the defect of a 
| ſurrender of copyhold to the uſe of his will, ſhall 
not be ſupplied if the other eſtates are ſufficient 


to pay the debts. ; Page 78 to 80 
Coſts. 


Where in a Ree and 3 cauſe, A. 1n the firſt 
cauſe charges à matter, and does not confeſs the 


contrary thereof in the firſt anſwer to the croſs 


bill, but does in the ſecond; this is a good reaſon 


to puniſh that party with coſts. 1 „ 


 Creditozs. 
Soo Debts, Debtozs, &c. 


- Creditors by Gmple contract, how preferred ian 
a bond given to a kept miſtreſs. 153 10-17 


Covenant. Sec Heir, lee. 4. Settlement, ſec. 2 
Cuſtoms of London, See London. 


Debts, Detto: and Creditop. 
: See Bond. 
1. In what caſe a creditors may be Jefeated 


by a ſettlement made after marriage for a valuable 
conſideration. | 64, 65 


5 2. A deed by a truſtee acknowledaing that he has 


received the truſt-money, ſhall bind his aſſets 
as a Ny but thall not bind his heir who 
is not named. e ee, 000 


3. Words 
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"Mes 3 in a will, by which a real eſtate, ſhall be 
"' chargeable with debts, if the perſonal prove in- 
ſufficient. Hage 110, 141 
4. A bond for a large ſum of money obtained from 
a poor man, by preſſing him for ſmall ſums lent 
him, and under pretence of ſervice in ſoliciting 
a ſujt for him, was decreed to ſtand as a ſecurity 
for the money really advanced only, with intereſt; 


and the other party left at liberty to bring a quan- 


tum meruit for the ſervice. 11170116 
6. Where a portion given by ſettlement upon a con- 
tingency which never happens, cannot be raiſed 
in favour of creditors. _ 19 70 195 
6. Where an infant, to a creditor's bill, inſiſted that 
the parol ought to demur during the minority, it 
was ordered accordingly; although his counſel. 
would have waived it as een to him. 198, 


199 


7. Whether creditors wks recover in this court 
" againſt an executor ſhall be preferred to thoſe 


who afterwards obrained judgments at law. 217 
to 226 


8. Difference 3 legal and equitable aſſets, 


and the application of them in this court with 
reſpect to creditors. Creditors may have a bill 
for relief againſt executors. | 220 79; 226 
Where a debtor is made one of the execuron 

' of his creditor, whether it ſhall, in all caſes, be 

a releaſe of his debt. 240 10 243 


Decree. 


1. A decree cannot be ſet aſide by an original bill, 


unleſs in caſe of apparent fraud. — 201 
2. Decrees of this court are equal to judgments at 


law, and their execution as effectual, or more ſo. 
277 70 226 


Deeds. See Conveyances. 
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Devile. = 


See Eſtates, Legacies. 


1. Deviſe of lands to 4. for life, then to his ſon B. 


for life, then to his fon C. and his heirs for ever; 
and if he die without heirs, to his two daughters 


D. and E. This is an eſtate tail in C. aliter ift 


the remainder over had been to a ſtranger. Page 
7 . | 1, 2 
2. Where a deviſe to truſtces in truſt for A. for life, 
without impeachment of waſte, voluntary waſte 
in houſes excepted, remainder to he iſſne of ber 
| body, Sc. ſhall be conſtrued only an eſtate for life 
 Jans waſte; and ſtrict ſettlement decreed. 3, 8 
Where an eſtate- tail ſhall ariſe by implication or 


not? and for what reaſons? | 9, I4 
3 Differences between * and children in à will. 
10, 11 


8. Where a power to commit waſte, or a reſtraint 
from waſte, or a power of leaſing ſhall not pre- 
vent the deviſee from taking an eſtate- tail. 12 


6. A truſtee, whether by will or deed, ought not 


to do any act to defeat the intention of his con- 
ſtituent. 17, 252 


7. The word i, 1 is, in wills, ſometimes a word of 


e at other times a word of purchaſe. 
| I7, 18 

$ The intent of the teſtator i is one principal rule 
for conſtructing wills. 809, 20, 209 
9. What deviſe over of a term ſhall be void, as 
aiming at a perpetuity? ; 21 70 27 
10. Whether ſubſequent accidents ſhall be let in to 

aſſiſt the conſtruction of a will or not? 25, 26 
11. In conſtruction of wills, words are not to be re- 
jected which can have any meaning. 29 
12. In what caſes the want of a ſurrender of a copy- 


ty? 


1 3. Executory 


bold t to the uſe of a will ſhall be e in equi- 
| „ 
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13. Executory deviſes favour'd in Jaw and equity, 
to ſupport the teſtator's intent, if conſiſtent with 
the rules of law. Page 44 to 52, 145 to 1g2 

14. Whatever intereſt in, or profits of a real eſtate 


the will, Sc. of the anceſtor has not diſpoſed of, 
are thrown upon the heir by act of Jaw, ibid, 


15. That which was a contingent remainder in its 


cteation, may, by a ſubſequent accident . 
and hold good as an executory deviſe. 48, 


16. Deviſe of all a man's lands will not paſs 3 


purchaſed after the making of a will. 50 
17. Deviſee ſhall have the perſonal eſtate applied in 
exoneration of the real, as well as heres natus. 


55 
18. How far a deviſe over of a 1 eſtate ſhall 


hold good. See Eſtate ko2 Yeats. 55 70 58, 
24510 230 


19. In what caſe a portion given by the will of the 


father may, or may not, be deemed ſatisfied by a 
proviſion in his life-time. 71, 72 


20. Where a perſon has a power to appoint a fum _ 


for the advancement of his children, and has ſe- 
veral children, he cannot deviſe the whole ſum 
to one of them. aq 696 


21. A man deviſes his real elite to be ſold to pay 


his debts and legacies, and ſubject to his debts 
and legacies deviſes his perſonal 1 to his ſiſter; 
the defect of a ſurrender of a copyhold to the uſe 
of his will ſhall not be ſupplied, if the other eſtates 
ſuffice to pay the debts. 78 t0 80 


22. A, deviſes, as to all his worldly eftate, that bis 


debts be paid within one year after his deceaſe ; and 
then deviſes his real eſtate to truſtees for a term, 
In truſt for his wife for life, remainder to his ſons 
ſucceſſively in tail male, and gives ſeveral legacies; 
the real eſtate is chargeable towards the debts, if 
the perſonal is inſufficient. 110, 11 


23. In what caſe an additional portion, upon a con- 


tingency, chargrabie on a real eſtate in aid of the 
perſonal, ſhal! be raiſed in favour of the admini- 
| ftrator, and not fink for the benefit of the heir. 117 

10 124 


24. A. 


"Np 
3 
1 
3 
9 
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24. A. deviſes to his grand- children B. C. and D. 
10001, a-piece, and the intereſt thereof to their 
uſe; and if any dies, to the ſurvivors; the intereſt 


to be paid to their father to their uſe; B. dies an 
infant, then C. dies: the ſhare which C. took by 
the death of B. ſhall not ſurvive to D. but go to 
the adminiſtrator of C. Page 12470 126 

25. A freeman of London cannot deviſe over the 


orphanage part; but if he gives legacies to ſome 
of his children inconſiſtent with it, they muſt 
make their election, ard cannot have both. 130 


70 137 


26. A. Ae lands an renements in B. to truſtees 
to apply part of the rents to charitable uſes, and 


dies; the church of B. becomes void, the heir of 
A, ſhall preſent. - 143 70 145 


27. Where a deviſe is to truſtees for particular pur- 


poſes, which require a conſiderable time to exe- 


cute them, their eſtate will ſupport a contingent 
' remainder happening within that time; or other- 


wiſe 1 it may be 5 as an enten deviſe. 145 
70 152 


28. A. deviſes 1 to B. 68881 South- Sea annuities, to 


be laid out in lands, and ſettled; and by codicil, 


taking notice of it, deviſes 12007. to the ſame 


_ uſes; and dies poſſeſſed of a great perſonal eſtate, 
but had only 5300“. in South-Sea annuities: this 
is a ſpecific legacy, and ſhall not be made good 
out of the reſt of the perſonal eſtate. 152, 153 


29. A. ſets out at the beginning of his will 20 di/- 
' Poſe of his worldly eſtate, or all his temporal eſtate; 


this will favour a conſtruction to paſs the inhe- 


ritance in the following parts of the will. All 


my eſtate at (or in) ſuch a place, may carry a 
fee. | 1537 70 163, 284 t0 286 


30. The whole complexion of a will is to be con- 


ſidered in the conſtruction of it. 157 10 163 


31. Where an eſtate is deviſed to B. if he marry C. 


and ſhe refuſes, and marries another; whether 
the condition be diſpenſed with in favour of B. 

| 164 % 167 
e 32. Where 
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32. Where, a deviſe of lands to the iſſue, in AR 
manner than the ſame were by marriage articles 
agreed to be ſettled, ſhall not bind the iflve; but 
he ſhall have his election when he attains his full 
age. Page 176 to 184 
33. Where a real eſtate was deviſed to a wife for 
life, with power by ſale or mortgage to raiſe a 
ſufficient ſum to pay his debts, and all the per- 
ſonal eſtate is alſo deviſed to her, It ſhall not be 


applied in exoneration of the real. 202 70 211 
34. The intent of the teſtator is to be. collected 
from the will itſelf, 8 2 


3s: Where a deviſe. or ſettlement to raiſe portions 
for daughters, provided they marry with their 
mother's conſent, ſhall be held in 7errorem only. 
21270 217 


36. Where a ſale of ſtock in \ the public companies, 


or change of it into annuities by act of parlia- 
ment, will not be an ademption of a legacy of 
ir . 226 10.228 


37. An executory deviſe to a perſon unborn, when 


he ſhall attain the age of twenty-one years, is 
good, and no danger of a perpetuity. 228 70 233 
38. Where parol proof ſhall not be admitted, to 
alter the conſtruction of a will, 2240 70 243 
39. A. having a reverſion in fee of lands ſettled in 
the uſual manner upon the marriage of B. his 
ſon, deviſes the lands in that ſettlement, on fail- 
ure of iſſue of the body of B. and for want of heirs 
male of his own body, to his daughter F. and the 
heirs of her body. This does, not give an eſtate- 
tail by implication to B. The deviſe to F. is 
executory, and void, as vews on too remote a 
NN | 262 70 268 

. Where a deviſe to a wife making her ſole heir- 
"Ton and executrix of all his lands, goods, Sc. 
mall be a deviſe to her in fee; and no reſulting 
truſt for the heir at law, 268 60 271 


41. Where ſons were favoured againſt the ſiſters of 


the teſtator, to have the perſonal eſtate applied 
in exoncration of the real. 274 lo £76 
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| Ditkributton. 


i: Where gool. was bonvertticd equally among 
the relations of B. they only ſhall rake who are 
capable of diſtribution under the ſtatute: but 
then they ſhall take per capita, Page 251 

2. A deſcent of lands in Borough Engliſh ſhall not 
hinder the youngeſt ſon from * a full diſtri- 


butive Hare of his Re. perional eſtate. 276 
| fo 280 


Dower: 


1 I. A caſe in which a bill! in this Court may be pro- 


er to have dower aſſigne d. 126, 127 


4 Whether the widow c can be endowed of a truſt- 


eſtate. „ > "3d 70 149 
 Embaſſadoz. See ambaſſadoz. 
Enrollment. See Recovery, ſee, a. 


Eſcape. = 


An action is given Us ſtatute t a gen who 


lets a priſoner eſcape who is under an at: achment 
for not nen a decree. LES 222 


 Effate. 
| See Copyholy, Deviſe, Tail. 


Where the perſonal ſhall be applied in exoneration 


of the real, or not. 53, 54+ 202 % 211. 274 75 
Bo 
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Eſtate koꝛ Yeats. 


What ins of a term in a will mal! be 1 
ed an affectation of a perpetuity, and ſhall bo 


void, or not. Page 21 to 27. 245 to 250 
Evidence. 
Parol proof not admitted to alter the conſtruction 
of a will. 240 10 253 
Execution. 
See Eſcape. 


Decrees in equity and judgments at law, and their 
; ſeveral executions, are ſimilar to each other. 
8 222, 393 . 


Exetito: and Adminiſtratoz. 
See adminiſtratoz, Deviſe. 


1. Where he teſtator had pleaded to a bill, and | 


died before the plea argued ; the executor may 
plead de novo. 3 


2. The anceſtor upon his marriage covenants to lay _ 
out money in lands to be ſettled in the uſual 


manner, with a remainder to his right heirs, the 
collateral heir ſhall prevail againſt his adminiſtra- 
trix (who was his widow) although the heir took 

a more valuable eſtate by deſcent; but lands 
purchaſed after the covenant are (for ſo much) to 

o in ſatisfaction of it. 80 10 93 

3. The difference where a perſon is barely made 
executor, and where bei is alſo legatee of the per- 
ſonal eſtate. | 209 


955 Where 


4 Table of Principal Matters. 


4. Where an executor forwards the plaintiff, who 
is creditor for a juſt debt, by confeſſing the bill; 
this is not per fraudem, and he ſhall be protected 


againſt the ſubſequent Judgments atlaw. Page 217 
to 226 


The difference with reſpect to the application of 
1 and equitable aſſets, in this Court, to the 
payment of creditors. 420 % 226 


6. Where the creditor's appointing his debtor to 


be one of his executors, ſhall not be a releaſe of 
the debt. 2240 10 243 
7 Who ſhall come within the deſcription of he 
relations of B. upon a bequeſt of a ſum of money 


among them. 251 


 Executozy Deviſe. See Deviſe, ſec. 137 I'S, 27, 


377 39. 


Erpoſition of Wos. See Devile, Relations, 
- Tenement. 


Fine. = 
| What fine; and by whom levied, ſhall bar contin- 


Sent remainders. > "234 10208 


Foxeign Hungers See Ambaſſadozs. 


Fraud. 


1. No lengthiof time will , 


2. It is a fraud to take a conveyance of an eſtate as 


a mortgage, without a defeazance. 63 
3. An abſolute conveyance by one deed, and a de- 
feazance in another, is an uſual way of mort- 
gaging in the Northern parts, but ought to be 
diſcouraged as an inlet to fraud. 62, 64 
4. In what caſe a ſettlement after marriage, for va- 
luable conſideration, ſhall not be deemed fraudu- 


lent . a ſubſequent purchaſer. 64. OF 
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5. An unconſcionable. ſecurity obtained by taking 
advantage of a man's neceſſities, will be relieved 


againſt in equity: the like where the money was 


actually paid. Page 38 to 41, 111 7 116 


6. Where an incumbent of a living put a deceit 


upon the Court to make a building-leaſe, and 
privately took a fine; his executor was decreed 
to refund with intereſt and coſts, for tne benefit 
of the ſucceſſor; but the leaſe held good, becauſe 
the tenant was not privy t to the fraud. 199 70 
202 

7. Whether in caſe of apparent Gund a decree may 


be ſet aſide by original DL; 201 


Gaoler. See Eſcape. 8 
Grant. See Baron and Feme, ſec. 5. 


Guardian. 


A Mr guardian ſhall have the aan of 


this Court to prevent the improper marriage of 
the infant heir. N 58, 59» 60 


Heir and Anceſtoz. 
See Devtle. 


1. Whatever intereſt in, or profits of a real eſtate 
are undiſpoſed of by the anceſtor, deſcend to the 
heir at law, by act of law. 44 to 525 233, 268 

1 1: 

2. The heir is favoured againſt the executor to have 

the perſonal eſtace applied in exoneration of the 

real. 54 

3. An abſolute conveyance ſhall not be preſumed to 
be a mortgage, although there be an incongruovs 
Covenant in the deed. 61 70 64 

| 4. Where 


4 Table of Principal M, atters. 


4 Where the anceſtor upon his marriage covenants 
to lay out money in lands, to be ſettled in the 
uſual form, with remainder to his right heirs, 
his collateral heir ſhall have the benefit of it 
againſt the adminiſtratrix, although an eſtate of 

reater value deſcended to him; but lands pur- 
chaſed after the covenant are, Pro tanto, to go in 
ſatisfaction of it. Page 80 to 93 
5. The heir is not bound by a ſpecialty of the an- 


ceſtor, if not named in it. 109, 110 


6. How far the youngeſt ſon is conſidered as heir 
with reſpect to lands of the nature of Borough 


Engliſh. fon To NOW | 276 10 280 


potch Pot. See Dittriburlon. 
JS See Devile. 


Infant. 


Is T his Court will aſſiſt the teſtamentary guardian 


of an infant to e an improper marriage. 


58, 59, 60 


2. Where a ſettlement upon an infant, nor purſuant 


to marriage articles, ſhall not bind him; but he 


ſhall have his ieee when he attains his full 
age. . 176 to 184 


3. Where an infant, to a creditor's bill, inſiſted 
that the parol ought to demur during the mino- 


rity, it was ordered accordingly, although his 


counſel would have waived it as prejudicial to 


_ 3 198, 199 
Incollment. See Recovery, ſec. a. 


Intereſt koꝛ Maney. 


"Bo Intereſt is never decreed for the rents or profits 


of an eſtate. Fg 8 . 


S „ =o 
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2. In what caſes intereſt may be decreed for the 
arrears of a rent-charge or annuity, and in what 
caſes not? and the reaſon. Page 2, 3 

3. Where intereſt of money and the principal muſt 
receive the ſame 3 124 70 126. 195 


4. See Portions, ſec. 6. 5 


Joint and Jolntenancy. See  Survivothip. 


Iſſue. 


1. The word ue, in a will, is ſometimes a word 
of limitation, and ſometimes a word of purchaſe. 
„„ a Þ 


2. When the word ; e, in a will: is taken for a 
word of limitation, it is to ſerve the teſtator's in- 


tent; but never can be ſo in a deed. 22, 25 


Juriſditton. 


Concerning the power of this Court to execute its 


decrees by attachment, ae con, Wc 2 
to 226 


Legactes. 


1. A fourth part of a perſonal eſtate iS Aeviſed in 


truſt for two daughters, the intereſt to be paid 
them reſpectively during their natural lives, and 
afterwards to their or either of their children; 
and for default of ſuch iſſue to three ſons, equally 
to be divided, Sc. One daughter leaves a fon, 
the other dies without iſſue; the ſon ſhall take 
the moiety of his aunt. £2, 40 
2. In what caſes a legatee ſhall Os to the real 
_ eſtate, where a mortgagee 1s paid out of the per- 
ſonal eſtate. _ £3, 84. 46 
2, A freeman of London may give, to ſome of his 
children, legacies inconſiſtent with their orphan- 
8 5 N 
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age part, and then ſuch children ſhall not have 
both, but be obliged to make their election 
Which they will abide by. Page 130 to 137 
4. In what caſe a ſale of ſtock after a deviſe of it by 
9 or a change thereof into annuities by act of 
parliament, will not be an ademption of a legacy. 
226 to 228 


F. The ademption of legacies, in what founded, 


and what change of the ſpecific thing ſhall 117 de 


an ademption. 


5 227 
6. For the nature of ſpecific tegacier, ſee Devile, 


ſec. 28. 


. A. by will gives 5001. to the relations of B. 


who ſhall take by this deſcription; and in what 
proportions. 2 
8. By what conſtructions the profits of a real eſtate 


deviſed, are to be governed and diſpoſed of. 


145 40 152 
5 See Executoz ſee. 3. I 
. Limitation of Suits. 
No length of time will bar a fraud. | 6 
London. 


5 7, A freeman of London cannot deviſe over the or- 
pPhanage part, but he may give to ſome of his 


children legacies inconſiſtent with it, and then 


they ſhall be pur to make their election. 130 10 
437 


3; An FE Yang of Lids; being under age, cannot 
deviſe away his orphanage 8 ibid. 


Lunatick. See Survivonhip, ſec. 3. 
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Parrlage and S articles and Agree- 
ments. 

1. Marriage articles are to be carried into ſtriet 

execution. pie 13, 20, 1901 

2. Where a ſettlement which is not made purſuant 

to articles made before marriage, ſhall not bind 

the iſſue; but he ſhall have his election when he 


attains his full age. N 176 10 184 
3. Reſtraint of marriage is not favoured by the - 
common law. | 214 
Perchants. 
See Bankrupts. 


I an ambaſſador be a merchant, he does not there- 
by loſe his ee Otherwiſe of his ſervants. 


7 281 to 283 . 


' Poxtgage, oztgago! and Worgagee. 


1. When a mortgagee is paid out of the REN ; 


_ eſtate, what perſons (viz. creditors, Ec.) may 
be allowed to ſtand in his place. 53, 54, 55 


2. An abſolute conveyance with a long poſſeſſion 


ſhall not eaſily be preſumed a mortgage, al- 
though there be an ee covenant in the 
deed. | 61 to 64 
3. An 8 conveyance by one deed, and a de- 
feazance by another, is an uſual method of mort- 
gaging in the North; but ought to be Giicouraged 
as an inlet to fraud. 6 3, 64 


me ereat Regno. 


Whether this writ in the old form will prohibit 


going O Scotland. : 55 196, 1 * | 
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Notice, 5 


1. Pirchaſer wikis: notice of: an b from a_ 


| bankrupt after an act of bankruptcy, how far in- 
dulged in this Court. Page 65 to 70 
2, What act of the commiſſioners of bankrupr on 
the day of the bankrupt's death, and before 
notice of it, ſhall be held 4 dealing in the com- 
miſſion within the ſtatute. 184 70 186 
595 5 Where a purchaſer without notice of marriage 
articles, ſells to one who had full notice, and this 
vendee takes a collateral ſecurity for the better 
aſſuring his title, whether his purchaſe ſhall pre- 
vail againſt thoſe who claim under the articles? 


| 187 to 189 
4. Where a purchaſer for valuable conſideration of 
a ſettled eſtate, without notice of the ſettlement, 


ſhall not be affected: but he who purchaſes with 
notice takes the Gate cloned with all its truſts. 


258. 260 


Dice and Officer. 


7. The office of Clerk of the Crown in the Court of 


King's Bench may be held in truſt for another, by 
a perſon capable of exerciſing it. 97 70 108 
2. Bonds given to make payments for obtaining for 
the obligors offices in the revenue are illegal, 
and this Court will reliere W 140 10 
1143 
Patol. Pyoof. See Evidence. 5 


| Perfopmance. See agreements, Bargalns, 


Perpetulty. See Devile, ſee. 87: 
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Perſonal Eftate. : 
See Dittriburion. 


1. How profits of lands are to go while an execu- 
tory deviſe is in ſuſpence. Page 145 to 132 
2. The reſt of a perſonal eſtate ſhall not make good 
the intended quantum of a ſpecific legacy. 152, 
e 
3: Where the bea eſtate ſhall be applied i in ex, 


oneration of the real, or not. 53, 54, 202 70 
Ok 11, 274 to 6 
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Portions. : 


1. An eſtate is ſettled upon the marriage of A. with 
B. to the uſe of A. for life, remainder to his ſons 
ſucceſſively in tail male, remainder to truſtees for 
one thouſand years, upon truſt, by rents, ſale or 
mortgage, if no iſſue male of A. by B. to raiſe 
portions for daughters, with remainders over. 
B. dies, leaving no ſon, but three daughters, 
whether the portions may be raiſed in the life- 

tine of A. the father, 3:1 34 

2. In what caſe money which a child had received 
ſhall go in fron of a Ts by the will of 
the father. „ Wh T3 

3. Where a father has a power to appoint a ſum of 
money for the advancement of his children, and 
has ſeveral of them, he cannot give the whole to 
one child. Ds A423 18 758-- 

4. In what caſe a younger fon, who becomes eldeſt, 
may be capable of an appointment of part of the 

money which was provided for the younger chil- 

_ dren. | „ "47 f049Þ 
In what caſe an delice portion deviſed to a 
daughter upon a contingency which happens 
after her death, and chargeable on lands, ſhall 
be raiſed in fayour of her huſband her admint- 

1 ſtrator, | 


4 Table of Principal Matters. 


| firator, and not ſink i in the land for the benefit 
ol the hei. Page 117 t 124 
6. A ſettlement gives B. power to charge 12000 J. 
for portions for younger children; and if ſhe 
makes no appointment, then 20001. for each 
younger ſon, and 3000/7. each daughter, at the 
age of twenty-one, with intereſt for maintenance, 
to commence from the appointment; and if no 
appointment, then from B.'s death; if any of the 
younger children die before their ſhares are pay- 
able, to go to the ſurvivor. There were four 
. younger ſons and two daughters; but one died 
in the life-time of B.; then B. died without 
making any appointment; the whole 140001. 
tail. be raiſed, and intereſt from B.'s death. 
189 70 192 

7. Where a portien given upon a contingency, 


which never happened, cannot be raiſed in fa- 


vour of creditor s. 193 7% 195 
8. Where the clauſe of marrying with conſent ſhall 
be conftrued in terrorem only; but huſbands who 
marry ſuch daughters without conſent, muſt 
make ſettlements. 2 262 10-227 


 Poſſeſion. 


Po lemon, eſpecially for a great length of time, 
adds conſiderable ſtrength' to preſumption con- 


— the title of the Poſſeſſor. 61 „ 


| Power. 


| 1. Where a liver has a power to appoint a ſum of 


money for the advancement of his children, and 
has ſeveral younger children, he cannot give the 
whale ſum to one of them, although the reſt were 
otherwiſe provided for. 5 72 10 78 
2. In ſome caſes a younger ſon who becomes eldeſt 
may be capable of an appointment in his favour, 
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107 the money which was intended for the younger 
children. Cs 1 4 Page 930 to 96 | 


Preſentation. See advowſon, 


Pre ſumption. 


Poſſeſſion * a great length of time has the pre- 
mption of law 3 in favour inn, 


Privilege. See Ambaſſadors. 
Pꝛoſits. See Legacy, ſec. 8. 
Pꝛook. See Evidence. 


Purchaſe and Purchaſer. 


1. An abſolute conveyance ſhall not be preſumed 


to be only a mortgage, eſpecially here it has 


been attended with a long poſſeſſion. 61 1064 


2. A ſettlement made after marriage for valuable 
conſideration, for advancement of the iſſue, may 
be conſidered as a purchaſe, and may defeat a 
ſubſequent purchaſer, 64, 65 | 

3. Whether a bankrupt may ſell the equity of re- 
demption of his eſtate or mortgage; and how far 
this Court will interpoſe 1 the purchaſer? 

| 65 to 70 

4. Where a cb without notice of marriage 

articles, ſells to one who has full notice, and this 

vendee takes a collateral ſecurity for the better 
aſſuring his title, whether his purchaſe ſhall ſtand 
good _— thoſe who claim under the articles. 
187 70 189 

5. Where a purchaſer who hath taken ſome unfair 
advantage in obtaining his purchaſe, may be al- 
Jowed for laſting improvements, and where not. 


234 10 239 


8 


A Table of Principal Matters. 

6. Where a purchaſer of a ſettled eſtate for a valu- 
able conſideration without notice ſhall not be 
affected by a family ſettlement. Page 2 192 260 


See Baron and Feme, ſec. " 


Recovery. 
1. A recovery ſuffered of a rruſt-eſtate i is good, and 
bars the remainders. RD 


; 2. A recovery by huſband and wife of her truſt- 
eſtate held good, although the bargain and fale, 


8 the tenant to the præcipe was made, were 
inrolled (within ſix months, but) not until after 


the recovery was compleated. 164 70 167 


„Whether a feme covert tenant in tail, and her 


huſband, can (in order to ſuffer a recovery) make 


a goon tenant to o the Nef without a fine! ? 167 


Relations. 
Deviſe of 30804 to the relations of B. who ſhall rake; 
and i in what e : 25 
Remainder. 5 


See Deviſe, ſec, 1 „ ic. 


1. What deviſe to truſtees for particular purpoſes 
will ſupport a contingent Ne and how 


long? See Devile, ſec. 27. 238 


2. Of contingent remainders barred by truſtees who 


were made to e them; and the relief. 
252 10 262 


Reſulting Trufts. See e bel, ſee. 1. 
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Satlskaction. 


1. Where lands deſcended upon che. heir at 8 


ſhall, or ſhall not be deemed a ſatisfaction of a 
covenant which the anceſtor entred into, to pur- 
chaſe lands of ſuch a value. Page 80 10 93 
2. In what caſe money which a child had received 
in the father's life-time ſhall go in ſatisfaction of 
a portion given by the father's will. 71, 72 
3. Where by articles before marriage lands are 
agreed to be ſettled; a ſettlement, and deviſe of 
the ſame, and other lands, not purſuant to the 
articles, although in the words of them, ſhall not 
be deemed a ſatisfaction; but the iſſue ſhall have 
his election at full age, and the other deviſees to 


be repriſed. oe 176 10 v4 
Scotland. 
Whether. a writ of ne exeat regno in the old form 
will prohibit going chither. 5 ©; 
:  Sequeſtration: 5 


A ſequeſtration is  fimilar to a A1 facias, but is 


more effectual. | „ 22 | 


Settlement. 
See Yarriage, Pottions. 


1. Where a proviſo in a ſettlement to marry Vith 


conſent, mall be held in terrorem only. "214 10 
217 
2. Where a defoent of "I to a ſon has been held 


3 of a covenant to ſettle ſo much on 


AT able of Principal Mattert. 


Specific Perfomance. See agreements, Bat: 


gains, Settlement. 


Survivoulhip. 


1. A. deviſes to his grandchildren B. C. and D. 
10007. a-piece, and the intereſt thereof to their 
uſe; and if any dies, to the ſurvivors and ſur- 
vivor, the intereſt to be paid to their father to 


their uſe: B. dies an infant, then C. dies; the 


| ſhare which C. took by the death of B. ſhall not 
ſurvive to D. but go to the adminiſtrator of B. 

Page 124 to 126 
2. Adminiſtration is oranted to A. and B. 4. dies, 
the adminiſtration ſurvives to B. 127 70 129 
3: The cuſtody of a lunatic's eſtate is granted to 


baron and feme, ſhe being the next of kin; ſhe 


dies, the grant is determined. | 143 
4. In what caſe a choſe in action which belonged to 
the wife, and was not recovered during the co- 
verture, ſhall go to the executor of the huſband, 
and not to the wife who ſurvived. 168 70 170 


Where a perſonal eſtate of the wife is agreed to 
"be: ſettled in truſtees for huſband and wife, and 


the ſurvivor; a deed is prepared, but not exe- 
cuted; the huſband dies; whether the wife ſhalt 


have it in her own right. 17170 173 


Tall. | 2 Fl 
See Deviſe. 


©. Ss ' Tenant in Dell cannot be 4 from com- 


mitting any kind of waſte, 16 
2. Tenant in tail after poſiibility, Se. will be re- 
ſtrained from ee waſte 1 in houſes, or de- 


facing a ſear. 


3. Where eſtates tail are raiſed by implication, or 
not? and for what reaſons ? | Sets 262 to 268 
„ | 4. In 
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4. In a ſettlement, a remainder to C. for life, re- 


mainder to the heirs of bis body hereafter to be be- 
gotten, is an eſtate tail; and the ifſue born before 


ſhall take, notwithſtanding the words hereafter ts 


be begotten, _ Page 31, 32 


5 Deviſe to A. and his heirs for ever, and if he die 


without heirs, to the two ſiſters of A. the devi- 
tee; this-:45 an eftare carl iss 1, 2 
6. Whether a feme covert tenant in : tail, and her 
huſband can, in order to ſuffer a recovery, make 
a good tenant to the præcipe, without a fine. 


1 


bi 


| Tenement. 


| Whether the word tenement will paſs an advowſon 


in A WII. 143 70 145 
Term fo Pears. See Eftate fo2 Pears. 
Trade. See Ambaſſadors. 


1 5 Truſt and Truſtee. 5 


1. Equity at limitations of cruſts as the law : 


does legal eſtates. i 6 


2. Difference between executory cruſts and legal 


eſtates, or truſts executed. _ 13, 19 


3. Truſts executory to be carried into execution in 


equity according to the teſtator's intent. 15. 
> ths 216 


4. A truſtee under a will or . deed ke ot to Join 


in any conveyance which tends to defeat the in- 
tent of his teſtator, Cc. 17. 252 70 262 

The office of Clerk of the Crown in the King's 
Bench held in truſt; and a note decreed to be a 
ſufficient declaration of the truſt. 97 70 108 


6. A truſtee declares under hand and ſeal that he 


has received truſt- money; this turns that de- 
mand into a ſpecialty which had been otherwiſe 
a debt by ſimple contract only. 100, 110 
a 7. Whether 


Y 7 2 v. Willis, page | 2 to note (a) add Henſon v. 
Hu, Corp. Rep. 8 4. Sa 


| The Counteſs, of Fort v. Earl of Ferrers, page 2 to 
ndte (5) add Stapleton v. Conway, 1 Veſ. 428. The Dra- 


: pers e and others v. Davis, 2 Att. 212. 


Clare v. Clare, page 27, to note (ﬆ): add Knight v. Elli, 


2 * Cha. Rep. 570. 


: "Bonnie v. Daſhwood, page 40, to note (s) add Malz. 
cote v. Paignon, 2 Bro. Cha. Rep. 170. and the note to that 


caſe in page 176. of the ſame book. 8 


Ofttterell v. Purchaſe, page 62, „ to note (* ad d Baker v. 
Wing, 1 Vel. 161. 


"Tones v. Marſh, page 6 57 to note 00 add Fi tzer v. VHit- 
zer, 2 Al. * 


Collett v. De Gals and W, ard, page 66, add t to the caſes. 


already cited, Ryall v. Rowles, 1 Veſ. 348. Ex parte Gul- 
fon, I Att. 193. W, orſiey V. e 1 Burr. 467. | 
; * 


A v. Waller, page , to note (/) add Burleigh 


v. „ 1 7 281. Addn ms v. Adams, Cowp. Rep. 


Malabar v. Malabar, page 79s to note (n) at the caſe 


of Hellier v. Tarrant, determined by the Court of Exche- 


quer, at he ſittings after Trinity term 79 I, which caſe 


was this. 
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- The tellator Sir Shmuel Fe, by his laſt will 8 
ing date the 1oth day of September, 1784, deviſed as fol- 
Des; «] ge and deviſe unto my friend the Reverend 
& 8 Shaw of Molter hampton, in the ſaid county of 
46 Stafford, and his heirs, all and every my cuſtomary or 
„ copyhoid meſſuages or tene ments, lands and heredita- 
% ments, whatſoever and whereſoever, ſituate, lying and 
© being, in the ſeveral counties of Staffard and Worceſter, 
or elſewhere; and alſo all and every my freehold meſſu- 
ages or tenements, tythes and hereditaments whatſoever, 
4“ f{ituate, lying and being, at Featherſtone, in the pariſh of 
* TVolverhampton, and in the ſeveral pariſhes of Bufhbary, 
& Brewood and Shareſbiil, in the ſaid county of Stafford; 
&« to hold the ſame and every part and parcel thereof unto 
& the ſaid Themas Shaw, his heirs and aſſigns for ever upon 
& truſt, that the ſaid Thomas Shaw and his heirs, ſhall ſo. 
“ ſoon as conveniently may be after my deceaſe, ſell and 
< diſpoſe of all and ſingular the ſaid eſtates, and every part 
“thereof, and apply the money ariſing by ſuch ſale in pay- 
„ ment nd diſcharge of all principal monies and intereſt _ 
& as ſhall be then due and owing to any perſon or perſons 
% whomſcever upon mortgage of any of my eſtates, and 
& alſo on bond, and alſo all my juſt debts of what nature 
6 or kind ſoever. 1 alſo give and deviſe to the ſaid 
« Thomas Shaw and his heirs, all that my manor of Broom, 
© in the county of Stafford, with .the rights, members 
« and appurtenances to the ſame belonging; and alſo 
ec all and every my meſſuages or tenements, lands and 
e hereditaments whatſcever with their appurtenances, 
te ſituate lying and being in the ſeveral pariſhes of Broam, 
„ Clent, Bell Broughton, Chaddefley, Corbet, Ruſhock and 
« Etlmbridge, in the ſaid counties of Stafford and Mor— 
« ceſter, to hold the ſame, and every part and parcel there- 
& of unto the ſaid Thomas Shaw, his heirs and aſſigns for 
cc ever, upon the truſts nevertheleſs, and to and for the 
© jntents and purpoſes hereafter mentioned; that is to ſay 
„ jn ttuſt in the firſt place, with all ent ſpeed after 
“ my deceaſe to ſell and difpoſe of the ſaid manor, meſſu- 
c: ages, lands, tenements and hereditaments, and every or 
« any part or parcel thereof for the beſt price that can be 
„ got for the ſame, and pay and apply the money arifing 
ce from ſuch ſale, in the full payment and diſcharge of all 
« ſuch principal money and intereſt as ſhall then re main 
e due and unpaid upon all or any of the ſaid mortgages of 
“any of my eſtates, and upon any of my bonds or other 
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cc juſt debts and demands whatſoever, and alſo in the pay- 
„ ment of the ſeveral legacies or ſums of money by me 

cc hereinbefore given and bequeathed, and likewiſe my 

« funeral expences and the coſts and charges attending the 


cc probate of this my will; and if it {hall happen that the 


4 monies to be raiſed by the ſale of the aforeſaid eſtates, 
“ ſhall not prove ſufficient to pay and diſcharge the afore- 


„ ſaid debts, legacies and expences, then I will and di- 


& rect, that that deficiency ſhall be ſupplied out of the re- 
6 * of my eſtates, and as to all the reſt, reſidue and 


&« remainder of my real and perſonal eſtate and effects 


ce whatſoever and whereſoever, and of what nature or kind 
* ſoever that I have power to diſpoſe of or am entitled to, 
and not hereinbefore by me otherwiſe effectually diſpoſed 
& of, 1 give, deviſe and bequeath the ſame, and every part 


„ thereof to the ſaid Thomas Shaw, his heirs, executors and 


_ « adminiſtrators, to hold the ſame unto the ſaid Thomas 


& Shaw, his heirs, executors, adminiſtrators and aſſigns 


cc for ever, to and for his and their « own Proper uſe and 
6 benefit. + | | | 


The es in the place of creditors, 


brought his dill againſt the heir at Jaw of the teſtator to 
prove the will, and to have the eſtates (including the copy- 
hold) which were charged in the firſt inſtance with the pay- 
ment of debts, ſold, and the debts and legacies paid ac- 


cording to the will; and charged, that the teftator had not 
ſurrendered the copyhold eſtate to tie uſe of his will, and 


therefore that the ee mould be ann 


The . the heir at law, admitted the intention of 
the teſtator to be, to charge the copyhold in te firfl inſſance 


With the payment of debts; but it was inſiſted for him that 


a court of <quity, though it interpoſes for the benefit of 
creditors, and thoſe who ſtand in their place, carries its 
interpoſition not a ſtep farther than is neceſſary to ſecure 
to them the payment of their debts, and, that point being 
effected, never interferes between an heir at law, and a 
volunteer, to the diſadvantage of the former; that the 


rule which the court had preſcribed to itſelf in caſes like 


the preſent, was, to ſubject the copyhcld only to make up 
what the freehold eitate was found deficient to pay: it was 
then urged, that there was more than ſufficient (excluding 
the copyhold, which was not ſurrendered) to pay all the 

debts, and therefore inſiſted that the ſurrender ſhould not 
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be ſupplied. At the hearing of this cauſe it was admitted 
by the plaintiff that the reſidue of the teſtator's eſtates (ex- 
cluſive of the copyhold not ſurrendered) was more than : 
ſufficient to pay all the teſtator's debts. 


Lad Chief Heres, T he- 1 in this cauſe ariſes | 


upon the will of Sir Samuel Heller, by which he deviſed 


ſpecific eſtates (including the copyhold in queſtion) for the 
payment of his debts. He deviſed a ſecond clals of eſtates 
ſubject to pay what the former ſhould be deficient to pay, 
and he deviſed the whole reſidue to pay ſo much of his 
legacies and ſimple contract debts, as the two former 


- claſſes ſhould be found deficient to ſatisfy. The intention 


of a teftator is doubtleſs to be carried into execution if 


poſſible; but it is alſo clear, that if a teſtator expreſſes an 


intention to deviſe from his heir at law his eſtate, and his 
will is not executed in the manner required by law, viz. 
in the preſence of three witneſſes, or if the eſtate deviſed 
be a copyhold, not ſurrendered to the uſe of the will, ſuch 
intent cannot be carried into execution; and it will be of 


no avail to ſay that the arrangement of the teſtator's bounty 
will be greatly diſappointed, or even totally deſeated, 
ſince he is not permitted by law to do that which he in- 


tended, and conſequently his intention muſt fail. But 
though the rule of law is univerſal upon the ſubject, yet in 


certain caſes, and under certain circumſtances a court of 
equity by its power over the conſcience of the parties in- 


tereſted in a copyhold eſtate (ſo deviſed) will interpoſe; 
not by ſaying that the will operates at law, but by ſaying, 


to the heir at law, © you on whom the intereſt deſcends 


5 ſhall be bound by the truſts of the will, and ſhall do 
& that which the teſtator's intention * could not 


£ effet.” The caſes I allude to are where the copyhold 


is deviſed for a proviſion for a wife or children, or for pay- 
ment of debts as in the caſe now under conſideration. The 
preſent then is a deviſe for payment of debts, and therefore 
the plaintiff ſtanding. as he ſays in the place of creditors, 


calls on the heir at law to execute the truſts of the will; 
and I think there is no difficulty in the caſe ariſing from 


the circumſtance of the plaintiff not having been originally 
a creditor, and then praying to ſtand in the-place of cre- 
ditors. It ſeems to me to be very fair to conſider him ex- 
actly in the ſame light, as if the creditors were now apply- 
ing to have che truſts of this will carried into execution. 
It has been inſiſted for the pine that che doctrine of. 
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ſupplying the want of a ſurrender of a copyhold for the be- 
| nefit of creditors, is not to be underſtood with the quali- 
| fication or reſtriction contended for on the part of the de- 
\ fendant, viz. that a ſurrender is to be ſupplied in caſes only 
of a deficiency of the freehold eſtate; but that on the con- 
trary if a copyhold not ſurrendered be ſub ie & either by way 
of charge or deviſe to the payment of debts, it follows of 
courſe that the ſurrender is to be ſupplied, ard that the copy- 
hold when the ſurrender is once ſupplied, becomes then on a 
footing with every other eſtate, and will be applied par; paſſie 
with the other eſtates charged with the payment of debts. 


But they touch very lightly on another part of the argument, 


viz what is to be done with the ſurplus of the copyhold, 


if any: indeed the fact in this caſe is that upon an applica- 


tion of the eſtates in the fir? claſs, pari paſſu, there would be 
no ſurplus; but I think it will be neceſſary for them to 


maintain that if there had been a ſurplus, the deviſee would 
have taken it, and not the heir at law. A further argu- 


ment was intended to be raiſed for the plaintiff, on the 
arrangement which the teftator has made for payment of 
his debts, and the diſappointment of his general intention; 
if the argument ſtops there, it has not much weight, be- 
cauſe it has only a voluntary deviſee for its object, but if 
carried a little further, iz. to this point, that the effect 
of the arrangement and general intention of the teſtator 


Was, that the copyhold ſhould be firſt applied, and that 


untih it had been applied the charge on the ſecond and third 


dlaſſes cannot take effect at all; this argument if ſupported, 
would certainly weigh much for the plaintiff, and indeed 


would be deciſive. Another argument was that the 


{imple contract creditors would be deprived of the payment 
of their debts; but this is only the former argument in 
other words, unleſs i it is determined that the reſidue would 

not be ſufficient to pay the fimple contract creditors, but 


it is now admitted that the reſidue of the teſtator's eſtates 


| (excluſive of the copyhold) will be ſufficient for the pay- 


ment of all his debts. A great number of caſes were cited; 


but the caſes material to be confidered are thoſe in which 
it is clear a court of equity will interpoſe, ſuppoſing there 
was a neceſſity for its interpolition from the circumſtances 

of there being creditors to be ſatisfied, or a wife and chil- 


| dren provided for; and in the examination of theſe caſes, 


_ the matter to be enquired into ſeems to be, to what extent 
has a court of equity carried its in:erpoſition? It has de- 
- Fermiined that if creditors happen to have any intereſt in 
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the deviſe, the deviſe ſhall ks effect, but not havens that 


point to which the intereſt of creditors has a relation; and 
conſequently a court of equity will not interpoſe further 


than is neceſſary to ſecure to creditors the payment of their 
debts, and will leave the reſidue of the ſame intereſt to go 


in that channel in which the whole intereſt would have 


gone, if the deviſe had been in favour of a volunteer, in 5 


Which caſe there would have been no doubt at all, but the 
deviſe would have been void, and the heir at law taken the 


whole. by ow, 


1 take it to have bod pretty uniformly determined in 


courts of equity, ſince the deciſion of Mallabar v. Malla- 


bar by the Lord Talbot, that the want of a ſurrender of the 


copyhold eftate is not ſupplied againſt the teſtator's heir at 


law, where the teſtator's other eſtates made liable to his 
debts are ſufficient to ſatisfy thoſe debts; and upon which 
propoſition that whole caſe reſts. It will follow from 


them, as a neceſſary conſequence, and it certainly has 


been fo conſidered by courts of equity, in many caſes, that 


the freehold eſtates are firſt to be applied; for if they are 


not firſt applied, how are we to know whether they are 
ſufficient, or no; it is therefore a neceſſary conſequence 
that any part of ſuch copybold eftate which ſhall happen 
not to be exhauſted by the debts, ſhall be conſidered as 
remaining, untouched by the court of equity ſupplying that 
want of ſurrender, and ſhall go to the heir; for if the 


_ Whole ſo deviſed is to remain with the heir, if. not wanted, 


it will be difficult to find a reaſon why a part, if not want- 
cd, ſhould not alſo remain with the heir. This is not a 
mere ſpeculative conſequence ; the caſes of Mech v. Cook, 
in 1745 or 1746, of Backridge v. Slater, at the Rolls 1766, 
and ot Malers v. Gowell before the preſent Lord Chan- 
cellor, 1cth Nevember 1790, are to the ſame effect: in 
theſe caſes in particular the freehold and copyhold eſtates 
were deviſed for the payment of debts and legacies, and 
the copyhold (not ſurrendered) was applied to fatisfy ſuch 
debts as the freehold would not extend to pay, and the 


| ſurplus of the copyhold decreed to go to and remain with 


the heir at Jaw to the diſappointment of that part of the 
deviſe, which meant to ſubject the copyhold as well to the 
payment of legacies as of debts. If it was demonſtrated 
that the ſecond and third claſſes of the teſtator's eſtates 


were ſo entirely aux:hary to the firſt claſs, that unleſs the 


1 lt claſs was firſt 125 ed to che pa e of debts, the 
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eſtates comprized i in the ſecond claſs could not be applied 
at all, the principles I have been urging would oblige me 
to conclude that the want of a furrender ought to be ſup- 
lied in the preſent caſe, for that otherwiſe the creditors 


would loſe their debts. I put it to the Sollicitor General, 


whether he would argue that propoſition ; he did not argue 
it, and he put a caſe upon it which was a very clear one, 
but unfortunately for him it was not the caſe now under 


conſideration, He ſuppoſed a teſtator indebted to the ex- 


tent of a given ſum, viz, 1200/7. charged his eſtates in the 


firſt clas with 400 J. his copyhold not ſurrendered with 
OO. and the reſt of his eſtates with 500/.: I agree with 


5 bim that in that caſe the want of a ſurrender muſt be ſup- 


plied, becauſe otherwiſe the ereditors to the amount of 
Zcol. would loſe their debts, for there is no other provi- 
| tion; and indeed I can imagine that this teſtator might 


have ſome. calculation of this kind in his mind, when he 


divided his eſtates into claſſes: but the difference is this, 


in the caſe put, the teſtator has ſet down his calculation, 


and has in expreſs terms proportioned the charges upon his 


eſtates accordingly, but in the preſent caſe, it is but con- 
jeQure what ſpecific proportions he meant to throw on the 
particular parts of his eſtates, and he has made the ſecond 


claſs of his eſtates liable indefinitely to make good what 


| the eſtates comprized in the firſt claſs ſhould fall ſhort. 


Another caſe was put, viz. ſuppoſe the teſtator had de- 


viſed in the firſt claſs eſtates to which he had no title, it 
was agreed that the eſtates comprized in the ſecond claſs, 


5 muſt hve made good the deficiency. Now, the preſent 


is that very caſe, for this teſtator had no diſpoſing power 


over the copyhold in queſtion, not having ſurrendered it to 


the uſe of the will; but it is ſaid that this defect in his title 
was only a defect in form, and not in ſubſtance; on the 
contrary, ſo ſubſtantial was the defect, that the deviſe be- 


came void to all intents and purpoſes, not only at law, but 


alſo in equity, except in the particular caſes I have already 
noticed in which a court of equity will ſupply the defect, 


' wiz. in favour of creditors, or a wife o or chien left un- 


| e for. 


| It will be neceſſary in this place to make a few obſerva- 
tions upon the caſe of Harris v. Ingledew, 3 P. Will. qi; 


and certainly in that caſe the Maſter of the Rolls, did on 
great conſideration decree that freehold and copybold _ 


eltates (not luerendered] ſhould be 2pplied for the benefit 
| of 
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of creditors pari paſſu. This deciſion has been relied upon 
as in point for the plaintiff; and undoubtedly if this is to 
be unde ſtood to be a caſe in which a court of equity inter- 
poſed t ſupply the want of a ſurrender for the benefit of 
the creditors, and then that the copyhold is to be applied 
equally with the freehold, it is a caſe {though not in point) 
of ſome weight with the plaintiff, and this without driving 
the plaintiff to the neceſſity of arguing from the will: but 
if this is to be conſidered as a caſe in point, it is ſomewhat 
extrao:dinary that Lord Talbot in Mae abar v. Mallabar 
(which as decided in Eaſter term 733, within five years 
after . v. Ingledew) ſhould have taken the caſe to be 
ſo clearly e other way as to diſmil+ the plaintiff's bi!!, and 
with coſts, from ſome circumitances in which he thought 
the party had not behaved well, and alſo that the otber de- 
ciſions which I have before noticed ſhould ever have ob- 


tained, the ſame being altogether evidently in direct oppo- 


ſition to the principle of this caſe of Harris v. Ingledero fo 
underſtood, It leads me therefore to ſuſpect that in this 
_ caſe either the principle of it is miſunderſtood by us, or 
that there is ſomething in the report of that caſe not per- 
fectly correct: but however i: cannot be denied but that 
the opinion of the Maſter of the Rolls, does ſtand in ſome 
degree of oppoſition to Lord Talbot, and the © her judges 

in equity: I ſay in ſome degree of oppoſition, for there are 

circumſtances of conſiderable weight, which ciftinguiſh _ 
this from the other caſes : the Maſter of the Rolls certainly 
laid the ſtreſs upon two circumſtances. . iſt, That the 
whole eſtate was deviſed to volunteers, ſome to the heir, 
with other eſtates, in which reſpect the heir would be a 
volunteer. 2d. That the whole eſtates were charged with 
payment of debts, and that the reſpective deviſces could 

take only after the debts were paid; but upon the whole, 

if the caſe of Harris v. Ingledew cannot be reconciled with 
the fubſequent caſes, it may be ſaid it has been over- ruled 
by them, and in my judgment over-ruled rightly. A 
court of equity if it interpoſes at all, ought to interpoſe 
only for objects who have a particular merit in the judg- 

ment of a court of equity; and it ſeems perfectly reaſon- 

able, nay I think abſolutely neceſſary, that thoſe objects 

ſhould be confined, left the couit ſhould break in upon the 
common law unneceſfarily, „„ 


Upon 
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| Been the whole, 1 am 4 opinion that the defect of the 

ſurrender in this cafe ought not to be ſupplied, and there- 
fore the bill muſt be diſmiſled, and being W an heir at 
| Jaw with cofts. 5 


The ref of the Barons concurred. 


Proof v. Mi page 116, to note (s) add Sanderſon v. 


| Glaſs, 2 Ath. 296. Powell d : , Knowles, 2 Ail. 224. 


Furt v. Fort and Blomfeld, page 1771, to note (2) add Sic 


James Lowther v. Lord c, Cavendi ſh, Ambl. 356. 


Rudge ev. Barker, page 124 to the caſes already cited add 


: Werlidgs v. Churchill, at Weſtminfler, Hil. 1792, coram Mr. 


Juſ. Buller, fitting for the Lord Chancellor. Edward Wor- 
lidge by his will, gave, deviſed and bequeathed all his real and 

perſonal eſtate to his three executors upon truſt to ſell the 
\ ſame, and to lay out the monies ariſing therefrom after pay- 


ment of his debts and legacies in government ſecurity, in truſt 


for the benefit of his children Rojalba, Edward, William and 


John Morlidge, to be equally divided among ft them on their attain- 
ing the ages of twenty-one years, but if any of them ſhauld happen 
to die befare attaming ſuch age of twenty-one years, then ſuch de- 
5 ceaſed child's ſhare to go to the ſurvivors or ſurvivor of them; 
and in caſe al the ſaid four children ſhould happen to die be- 


fore attaining the age of twenty- one years, and leave Mary 


Morlidge (another of the teſtator's daughters, and for whom 
he had provided otherwiſe by his will) living, then he di- 
rected his ſaid truſtees to pay her the Ain of ſuch truſt 
money, from time to time as the ſame ſhould grow due, 

and after the deceaſe of all, ſubject as aforeſaid, he gave 


and bequeathed the ſaid cruſt- money to the children of his | 


late uncle, to be equally 22 between chem. 


John Wiorlidge, one 40 the childivn named in the will, 
died an infant in the teſtator's life time, by which his ſhire 
in the reſidue of the teſtator's eſtates ſurvived amongſt his 
two brothers and ſiſter Roſalba. | 


1 NPY William, another of the children died; Ming | 


ſurvived the teſtator, but did not attain his age of twenty- 
one years; the defendant Townſend adminiſtered to him, 
and e became his perſonal Be es 


After 


2 


5296 


A DDE ND A. 
Afterwards in 1786, Roſalba died at the age of eighteen : 


years, having made her will, and appointed me defendant 


Porter ſole executor of the ſame. 


'The plaintiff Sond Warlidge 6 attained his age of i 


twenty- one years, brought his bill to have the uſual ac- 


counts taken, the truſts of the will carried into execution, 


and the reſidue of the teſtator's eſtates paid to him, infiſt= 
| ing, that he was entitled thereto, as being the only ſur— 


viving child of his father, the {aid ee who had attain- 


| ed his age of twenty-one years. . And, 


The queftion was, whether the ſhares which William 


and Ro/alba bad taken reſpectively by ſurvivorſhip upon the 
death of their brother Fohn, ſhould ſurvive to the plaintiff, _ 


as well as their original ſhares in the reſidue abovemention- 


ed, or whether their ſhares ſo taken by ſurvivorſhip ſhould 


go to the defendants, Townſend and at their re{peQive 


perſonal repreſentatives ? 


Mr. Juſ Buller was of opinion that the ſhares taken by 
ſurvivorſhip, as well as the original ſhares of William and 


' Ryſalba, ſurvived to the plaintiff, and decreed accord- 5 
ingly. | | | 


Brown v. Selwin, page 240, to the caſes alecnily: cited, 
add Del Mare v. Rebello and others, at W. 9 8 Februar 


3d, 1792, coram Lord Chancellor, 


Jacob del Mare made his will, whereby he bequenrhed : 


unto the defendant Rebello and two other perſons, and the 


ſurvivors and ſurvivor of them all his the ſaid teftator's 
government ſecurities, annuities or funds, in the Bank of 
England, which ſhould be ſtanding in his name at the time 


of his death, unto all the children of the ſaid teſtator's 
ſiſters, Eftrell a del Mare Falfon and Reyna del Mare to be 


equally divided between them, ſhare and ſhare alike, for 
and during their reſpe&ive lives. And he directed that 
from and after the death of either of his ſaid ſiſter's children, 
the iſſue or children of ſuch children ſo dying ſhould be en- 
titled to their parent” s ſhares: 


The teſtator at the time of his death left three 1 _— 


wiz; Eftrella del Mare Falfon, wife of Zaccarias Falfon, 
Reyna del Mare, + and Rebecca del Mare, wile of Samuel del 


Mare. | 
Reyna 


— 


ADD E N D A. 


| Reyna del Are, one of the fiſiers named in the will, had 
| at the time the fame was made, and many years before, 
adopted the Roman catholic religion, become a profeſſed 


nun in a convent at Genoa, and had beſides been baptized in 


the year 1755, when ſhe was about fifteen years old, ac- 
| cording to the rites of that * by the name of Maria : 


. Amen 


he plaintiffs, who were the children of Samuel and 
| Rebecca del Mare, brought their bill to have an equal ſhare 
of the intereſt and dividends of the reſidue of the teſtator's 
effects (amounting to a large ſum) paid to them jointly 


with the children of Z/irel/a Falfon; and it was urged for 


them, that Reyna del Mare having changed her name, and 
become a nun profeſſed at the time of making the will, 
and having no children, nor likely ever to have any, ſhe 
could not be ſuppoſed to have been in the contemplation 
bf the teſtator, and to be the ſiſter for whoſe children he 
was anxious and intended to provide. And in ſupport of 
this argument, parol evidence was offered to ſhew that 
the teſtator had on many occaſions declared his intention 
to provide for the children of his ſiſter Rebecca, and that the 


name of Reyna was inſerted in the will through miſtake, 
and contrary to the intention of the teſtator; further, that 


the teſtator had always correſponded in a friendly manner 
with Samuel and Rebecca del Mare, the father and mother 
of the plaintiffs, but that he had held no Sarda N 


with A now Maria yer emina. 


On the other hand it Wa ind en tor: , 


Jalſan, who was one of the children of the teſtator's ſiſter 
irella, that the teſtator could not be miſtaken in the 
names of his ſiſters, and that as Reyna is poſitively named 
in the will, and there is a perſon to anſwer that deſcrip- 


tion, and capable of taking under it, the court could not 
give a Gifferent conſtruction to the expreſs words of the 


will; and that confequently, as Reyna had no children, the 
E whole reſidue belonged 3 to the ch laren of E/irella, 


The ce tiiog: was, whether 155 parol enddien offered 
on the behalf of the plaintiff was admifhible under the 
eircumſtances of this caſe? But the Lord Chancellor re- 
| fuſed to aumit it, or make any reference, and diſmiſſed the 
bill, ſaying, he could not preſume from ſuch evidence, 
that the teftator had inſerted his liter Reyna, for Rebecca, 


| through miſtake, | 
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4 7. able of Pri ncipal Matters. | 


| Whether a woman ſhall be endowed of a truſt- 
' eftate. Page 138 10 140 
8. A recovery ſuffered of a truſt-eſtate is well 
enough, and bars the remainders. 164 1 167 
9 Where truſtees to preſerve contingent remaind- 


ers for children unborn join to defeat them, this 


in a breach of truſt relievable in equity; and 


where there is not a purchaſer for valuable con- 


ſideration without notice, the eſtate ſhall be re- 
conveyed to tne former uſes. | 


See Deviſe, ſee, 27. 40. | ber, ſec. 1. 


Uturious Contra. 


| In what caſe this court will decree money paid 
upon an uſurious contract ro be accounted for, 
notwithſtanding the former agreement of the op- 
N party to allow ſuch . 38 70 41 


Taarranty. 1 
The Court of Chancery will: not-relieve in a col- 


lateral warranty binding before the act for the 
amendment of che law. e 237 


. ate 


1. This Court will reſtrain tenant in tail after poſſi- 


| bility of iſſue extinct, from pulling down houſes, 
or defacing a ſeat; the like of tenant for life diſ- 
_ puniſhable of waſte by expreſs grant. I2 


2. Tenant in tail cannot be reſtrained by the Cour. 


of Chancery from N any manner of 
Watte === Bi 


- Will. See Devie, Evidence, Legactes, Poz- 


tons, CTruſts. 


WEL 
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Uirit. 


Whether this Court will be induced to alter the 
form of an original writ, to avoid a queſtion in 
law concerning its being either ineffectual, or 
incongruous with an act of parliament. Page 196, 
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